Case Name: Petition and Complaint by Mr Justice Humphreys, Presiding
Coroner of Northern Ireland, in relation to a certificate of default issued by
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Case Description:

The petitioner is the Presiding Coroner of Northern Ireland; he leads an Inquest into the
deaths of Lawrence McNally, Anthony Doris and Michael Ryan, who died during military
operations in Coagh, County Tyrone on 3 June 1991. The respondent was one of the
soldiers in the “arrest group” involved in the military operation leading to the deaths. He
is known by the cipher “Soldier F”, his true identity being protected by way of Public
Interest Immunity Certificate. The petitioner presented a petition and complaint to the
Court of Session in connection with a certificate of default issued by the High Court of
Northern Ireland on |3 September 2023, under section 67(5) of the Judicature (Northern
Ireland) Act 1978. The certificate advised of the respondent’s failure to appear and give
evidence at the Inquest. He failed to comply with a writ of subpoena issued by the High
Court of Northern Ireland, and served in Scotland, which required him to attend and give
evidence before the court on 31 July 2023. Only the respondent’s evidence remains to be
given. The petitioner considers the respondent to be an important and central witness
with directly relevant evidence. He has refused repeated applications by the respondent
to be excused from giving oral evidence on medical grounds. The respondent’s attempts
to have the subpoena set aside have also been unsuccessful.



https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.scotcourts.gov.uk%2Fdocs%2Fdefault-source%2Fcos-general-docs%2Fpdf-docs-for-opinions%2F2024csoh26.pdf%3Fsfvrsn%3D6f4f4c63_1&data=05%7C02%7Cdcox%40scotcourts.gov.uk%7C8cd8cdc0fdd04e51870408dc41e2bb9e%7C3120c9ea21e1453e91254c124f493981%7C0%7C0%7C638457689261716517%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=LN3zvw%2BV80lCb3x%2BuJ2nRwZ%2B6wz04PFmJZpm5%2Fh8LJY%3D&reserved=0

The Lord Ordinary rejected the respondent’s submission that the petition and complaint
procedure was incompetent. She found the respondent to be in contempt of court having
wilfully defied the subpoena and ordered that he be imprisoned for 6 months.

The respondent challenges the decision to impose a custodial penalty on two grounds.
First, it was excessive; a non-custodial penalty was sufficient to meet the interests of
justice in the whole circumstances of the case. Second, it gave rise to the risk of an
immediate breach of the respondent’s rights under Articles 2 and 3 of the European
Convention on Human Rights. The latter point is said to arise due to difficulties in
protecting the respondent’s identity while in custody. The respondent contends that the
Lord Ordinary ought to have deferred the custodial penalty for an appropriate period to
allow protective measures to be put in place.

NB: There is a reporting restriction in place in terms of the Inner House
interlocutor dated | March 2024




