EDINBURGH SHERIFF COURT AWI USER GROUP

Minutes of meeting on Thursday 15 February 2018 at 16:15

Present:
Sheriff Reith QC (Chair)

Sheriff Braid


Ann Lowe, AWI Clerk and Secretary to the User Group 



Sandra McDonald, Office of the Public Guardian



R Fairgrieve, solicitor and safeguarder



G Burton, solicitor


H McGinty, solicitor and safeguarder



W Dalgliesh, Scottish Legal Aid Board  



S Ross, solicitor, Midlothian Council 



K Philp, Solicitor on behalf of C Ogilvie, solicitor  



G Wilson, solicitor, East Lothian Council


M Clarke, solicitor, City of Edinburgh Council 

1. Apologies 

Apologies were received from Sheriffs Corke and Tait and Alasdair Dowcra, solicitor and safeguarder. 

2.  Minutes of meeting of 31st August  2017
The draft minutes were approved. 

3. Matters Arising 

There were no matters arising from the Minutes.
4. Clerking arrangements
Helen McGinty advised members that there had been some discussion amongst members about a possible change of clerk from Ann Lowe to Jim Louttit.  She said that Mrs Lowe was an excellent clerk and that the desk was managed efficiently, ensuring the smooth running of the court.  Other members agreed with this.  Ms McGinty commented that the arrangements for the Guardianship Court were forward-looking like the Personal Injury Court, for example in its willingness to deal with some matters more informally such as by email.  However, at the beginning of the year, there had been mention of a change of clerk from Ann Lowe to Jim Louttit.  She said that she and others wished some clarity about the clerking arrangements as a point of contact was essential to them.  This was she said evidenced by the fact that Ann Lowe had had a period of sick leave at the beginning of the year and that no-one else appeared to have been identified to take over her role during this period.  
Mr McIntosh confirmed that Mr Louttit had been identified to take over the role of AWI Clerk from Ann Lowe but that circumstances had then prevented this.  Mr McIntosh explained that he was keen to develop others for this role but not necessarily to take over.  Ann Lowe would be responsible for training and would still be the single point of contact.  Mr Louttit was still off work and it was not yet clear when he would be returning.  If and when a point was reached when someone else was identified to take over from Ann Lowe this will be communicated to members.  
Mr McIntosh also reminded members that AWIs are only a small part of the business in the civil office and that members of staff should be given the opportunity to develop and not be left on one desk for too long.  
Mrs Lowe told members that a new member of staff, Helen Ringland, who works three days a week is currently being trained by her to replace help provided by Suj Amarnath.  
5. Use of the Generic AWI mailbox
Members were reminded to use the generic email address when contacting the court and not to send emails only to the clerk.  Members commented that they sometimes did not receive a reply if an email was sent to the generic email address.  Ann Lowe suggested that emails that are sent could be copied both to her and to the generic email box.  This would allow others to pick up any emails when Ann Lowe is unavailable.   
6.  Aberdeenshire Council v JM (2017) CSIH 65 and the Practice Note
Sheriff Reith told members that a proposed minute with craves comprising a counter-proposal for appointment of a different guardian in a current opposed case had recently been returned to agents with the following comments:

“Since the last hearing in this case on 19 October, a decision of the Inner House dated 18 October in an appeal by Aberdeenshire Council v JM [2017] CSIH 65 has come to the attention of this Court.  In that case, the Inner House decided inter alia that a counter-proposal for appointment of a different guardian made during the currency of an application which the Court is still considering may be advanced in answers to the summary application (see paragraph [21]).  That being so, the counter-proposal which (the counter-proposer) would like to make now requires to be advanced in “answers” to the principal application rather than in the form of a minute.  Craves will still require to be included in the same way as they have hitherto been included in a minute and the requirements of the Practice Note will apply in the same way.  When lodged, because the answers will include craves comprising a counter-proposal for appointment, the Court will order intimation of the answers to all interested persons in the same way that has to date applied to a minute containing such craves…”.  
Sheriff Reith, therefore, confirmed that any such counter-proposal for appointment of a different guardian made during the currency of an application which the Court is still considering must now be included in answers to the principal application and that these answers should include craves setting out the powers sought in the same way as has hitherto be done by way of a minute. 
There was then discussion about the need for suitability reports and when these would be required.  The Inner House had left it to the discretion of the Sheriff.  The view of the AWI Sheriffs present was that suitability reports will be required for all counter-proposals.  This is because, in terms of section 59 of the 2000 Act, the Court always requires to be satisfied about the suitability of a person for appointment and so a bare assertion in averments would not suffice.  Consequently, if the party making a counter-proposal fails to lodge material such as a suitability report, it is anticipated that the Sheriff would make an order in terms of section 3 directing that party to lodge such material.  Ms McGinty queried whether the practice note should be amended to reflect this.  
Ms McGinty reminded members that the question of the need for a suitability report also applied in relation to applications for additional guardians and replacement guardians.  
Sheriff Reith confirmed that the AWI Sheriffs will give consideration to recommending to the Sheriff Principal revisals to the practice note to address this whole issue, including the need to lodge material to enable the Sheriff to be satisfied about the suitability of a person for appointment.  
Sheriff Reith also confirmed that the court will order intimation of answers which include craves making a counter-proposal for appointment to all interested persons in the same way as has hitherto applied to a minute containing craves.  This would include intimation of such answers to the OPG and the Mental Welfare Commission.  
Ms Dalgleish advised members that difficulties in relation to legal aid had arisen as a result of the Aberdeenshire Council v JM decision.  This is mainly to do with the way that their computer coding system for types of cases is set up.  The issue is currently being considered by SLAB.  
Ms McGinty suggested that the Aberdeenshire Council v JM decision could usefully be added as a link on the court’s AWI website.
7. Applications for variation under sections 74(4) and 57 – minute in existing process
Sheriff Reith reminded members that section 74(1) of the 2000 Act provides that the Sheriff may vary powers in an existing guardianship order and that, because of SAR 3.16.8, this is to be sought by way of a minute in the existing process.  However, section 74(4) provides: “Notwithstanding subsection (1), an application which seeks to vary the powers conferred by a guardianship order or to vary an ancillary order so that – a guardian, appointed only in relation to the personal welfare of an adult, shall be appointed also or instead in relation to the property or financial affairs of the adult… (or vis versa)…”shall be made under section 57.” 

Sheriff Reith confirmed that the AWI Sheriffs had decided that, although it could be argued both ways because of the words “Unless otherwise prescribed” in SAR 3.16.8(1), it would be preferable for all applications for variation (including ones falling under section 74(4) where an application for, say, welfare guardianship is now sought where an application for financial guardianship has already been granted and is still in force) to be made by way of a minute in the existing guardianship process rather than by way of a new application with a new and different process number.  That way, there would be just the one process relating to the adult concerned and everything would be kept together.   Having said that, the “minute” in a section 74(4) situation would still have to comply with, and be made under, section 57 as it would still require to amount in practical terms to an application “made under section 57” as required by section 74(4).  Such a “minute” should, therefore, look exactly the same as an “application” except for the heading being “Minute” rather than “Application”, and the existing process number should be specified on page one of the “Minute” so that it can be associated with the existing process.
8. Use of section 13ZA of Social Work (Scotland) Act 1968 and deprivation of liberty
Mr Fairgrieve expressed the view that there are not enough Mental Health Officers (MHOs) and reported that, more recently, people were being moved in terms of section 13ZA meaning they are no longer part of a delayed discharge team.  There was then general discussion about the apparent continued use of section 13ZA.  It was thought that some social workers and MHOs were being advised that it was okay to use section 13ZA to move people if they were “compliant”, but some members observed that they do not have capacity to “comply”.  It was thought that this was being done to address perceived bed blocking. However, people are just being moved using section 13ZA and then left, and relatives do not understand why the adult cannot be moved again to somewhere more suitable of their choice using the same mechanism. Mr Fairgrieve expressed the view that this was a deprivation of liberty and was not ECHR compliant.  He queried why section 13ZA was still being used in the light of recent decisions about deprivation of liberty.  
Mr Clarke said that it was accepted that section 13ZA was a controversial provision and told members that the question of its use was still being discussed at Edinburgh Council.  He commented that the Mental Welfare Commission still supports the use of Section 13ZA.  
Mr Fairgrieve expressed a view that use of section 13ZA took us back to where we were before recent deprivation of liberty cases with no remedies - other than to make a complaint of false imprisonment - and no review provided for.  
Ms McGinty questioned whether the court could be satisfied that welfare was being addressed in such cases.  
In relation to East Lothian Council, Mr Wilson suspected that section 13ZA was being used in East Lothian, but said that he had not been made aware of it.  Ms Ross advised that Midlothian Council accept that section 13ZA is not ECHR complaint and so only use it – as an interim measure - where (1) family members agree, (2) the adult is compliant and (3) it has been agreed with family members who is to apply for guardianship.  
9. OPG Update

Sandra McDonald addressed members on an update which she had provided prior to the meeting (reproduced as an Annex hereto). 
In relation to the AWI consultation paper referred at the beginning of the update, Sheriff Reith commented that the question posed at the end of Chapter Four (at page 17 of the consultation paper) did not reflect the recommendation made by the Essex Autonomy Project (EAP) referred to at page 16 of the consultation paper.  The recommendation was recommendation 1 of the EAP Three Jurisdictions Report issued on 6 June 2016 which is correctly quoted at page 16 of the consultation paper. Sheriff Reith told members that she had attended and taken part in the EAP meeting at which the recommendations, including recommendation 1, had been discussed and agreed.  That agreed recommendation concluded that: “Action which contravenes the person’s known will and preferences should only be permissible if it is shown to be a proportional and necessary means of effectively protecting the full range of the person’s rights, freedoms and interests.” (emphasis added)  By contrast, at page 17 of the consultation paper, the question posed is “We therefore would like views on whether a further principle may be required to ensure that an adult’s will and preferences are only contravened in actions under the Act if it shown to be a necessary and proportionate means of protecting the full range of the person’s rights and freedoms.”  The words “and interests” in the recommendation by the EAP have been omitted from the question posed.  It is not clear whether this is an oversight or if it is intentional.  However, if it is the latter, the rational for that has not been explained in the consultation paper.  
In relation to the “wish list” sub-heading in the update, Ms McDonald told members that this was still open and that the Scottish Government is to be addressing items on this list.  She agreed to provide members with a copy of this list.  Sheriff Reith suggested that the 28 day rule for a hearing date in rule 3.16.6 of the Summary Application Rules could helpfully be addressed as her view was that it is too inflexible at the moment.  For example, if there is a hearing on interim orders and even if it is clear that it will be necessary to continue the 28 day hearing date assigned on warranting, it is not possible to change the 28 day hearing date as the case has to “take place” that day because of this rule.  Mr Clark also commented that, because it is sometimes difficult to effect service in time to allow for the full 21 day induciae, the 28 day hearing sometimes requires to be continued to allow the induciae to expire.  
In relation to the sub-heading about cross-border requirements, Sheriff Reith drew members’ attention to a recent decision by Sheriff Andrew Mackie at Glasgow in Application by Darlington Borough Council in respect of the Adult AB dated 19 January 2018 ([2018] SC GLA 4).  
With regard to caution, Ms McDonald told members that the OPG is looking into the provision of applications online. Ms McGinty also queried whether, on renewal being granted and caution granted and still having six weeks or so to run, this would renew automatically.  Ms McDonald suggested that there was no need for caution to be fixed of new; the crave could ask for it to be renewed, or continued, in the amount as at the last audit.
10. AOCB
Ms McGinty told members of a recent experience she had had of a Mental Health Tribunal refusing to allow someone who had, prior to it abolition, been an adult’s named person by default to be given sight of case papers.  The tribunal had expressed the view that, for such a person to be able to take part in the tribunal proceedings, it would be necessary for that person to have been appointed as guardian with a specific power to attend at and participate in tribunal hearings relating to the adult.  
11. Date of Next Meeting 

It was agreed that the next meeting would take place on Wednesday 26 September 2018 at 16:15 at Edinburgh Sheriff Court. 
Annex

Edinburgh Sheriff Courts AWI Users Group

OPG Update – February 2018

NEWS ITEMS
AWI Consultation 

Scottish Govt has recently issued a consultation on various aspects of the AWI, the consultation runs for 3 months, closing 30 April 2018.   

It seeks views on: 


Enhancing the principles, to reflect support for the exercise of legal capacity. 


The law/process around Restrictions on Liberty 


The use of powers of attorney, specifically in restriction of liberty situations 


The role of an Official Supporter for decision making 


Extending the range of professionals who can offer a capacity assessment  


Grading of guardianship 


The forum for guardianship applications 


Enhancing the support for guardians 


Amending the supervision of welfare guardians


Creation of a short tem placement order


Introducing a statutory status for advance directives  


Creation of a right of appeal against a residential placement


Changes to authorisation for medical treatment


Changes to authority for research

Wish List 

The Public Guardian has for many years acted as a repository for more minor changes to the AWI that various people have identified would be of benefit.  SG has indicated that the wish list items will be addressed as part of the AWI ‘refresh’.  Happy to share ‘the wish list’ with you if you wish (no pun intended). 

UNCRPD

The UN has completed its review of the AWI (as part of a UK wide compliance review)

Specific to us were their findings in respect of Article 12(4) and 13 – summarised 


Legal capacity has a diagnostic threshold 


Prevalence of substituted decision making 


Lack of recognition of the right to supported decision making 


Lack of respect for will & preference of persons with disability 


Low level awareness among judiciary of human rights of persons with disabilities


Persons receive insufficient support to exercise their legal capacity  

The relevant recommendations are


Repeal legislation predicated on diagnosis   


New legislation/new policies on mental capacity


Abolish all forms of substituted decision making


Design/implement supported decision making regime (see below)   


Awareness programmes for judiciary 

Supported Decision Making 

SG are undertaking a scoping exercise to find out what is currently happening across Scotland by way of support for decision making for those who need it. Using the information from this exercise, working groups with a range of stakeholders will be set up with the aim of establishing a strategy for support for decision making that will underpin the refreshed AWI legislation.

They are seeking to achieve an over- arching support mechanism which will maximise the autonomy and exercise of legal capacity for persons with impaired capacity so that genuine non- discriminatory respect is afforded for an individual’s rights, will and preferences. 

Case of Note 

Aberdeenshire Council v JM [2017] CSIH 65

In a situation of family conflict with Local Authority, deliberated whether it was a conflict of interest for the Court to have requested, and relied on, an additional report from the same MHO that had reported on initial application, a person employed by the Local Authority whose application the family were opposing.  Concluded no.  MHOs have a professional duty to be objective and report to the court with impartiality.  

PREVAILING DEBATES  

Cross Border Requirements?  

As part of the above AWI consultation clarification will be requested on various aspects which regularly create confusion within Schedule 3 (jurisdiction). The Public Guardian is happy to talk through specific case issues as these arise if this would assist.  

Renewal Applications in absence of MHO reports

In some areas obtaining MHO reports to support a renewal of a guardianship is particularly problematic, with delays risking the ongoing viability of the order.  To protect the order, renewal applications are being submitted minus the MHO report leaving Sheriffs debating the competency but equally not wishing to act in a way which is to the detriment of the adult.  

Use of Safeguarders?   

Debate continues about when one should use a safeguarder.   There is significant difference across the country. It is possible that SG may issue some general guidance as part of the overall AWI refresh.    

UPDATES ON MATTERS PREVIOUSLY REPORTED
Public Register On line 

It is taking longer than anticipated to develop an on line public register but work is ongoing actively and this remains the ambition. 

Caution 

Following a formal procurement process Marsh were re-appointed as the preferred cautionary providers for Scotland. The Agreement means OPG has input to, and much control over, all aspects of this service, including costs and performance. There is no such oversight over any other provider.  

Sandra McDonald 

Public Guardian 

February 2018
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