Minute of Meeting

A meeting of the Edinburgh Sheriff Court Personal Injury Users Group was held in the Level 5 Conference Room at Edinburgh Sheriff Court on 1 December 2015 at 4.00pm.

Present:
Sheriff Reith QC – Chair

Sheriff McGowan

Eilidh Hunter - 

Gemma Gow – PI Depute

Stephanie Law – PI Clerk

Kim Leslie – Digby Brown

Peter Crooks – Bonnar Accident Law

Ian Leach - BLM

Tanya Gordon – Simpson and Marwick

Robert Milligan QC, Advocate

	No.
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	1.
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9.


	Apologies

Apologies were received from Sheriff Arthurson QC, Sheriff Braid, Sheriff Liddle, Sheriff Mackie and Catriona White.

Minute of Previous Meeting

The minute of 8 September 2015 meeting was approved 

Statistics
Statistics in relation to the number of writs received, e-motions received, and turnaround times for processing e-motions were presented to the group and discussed. A copy of the reports are attached to these minutes.

A report similar to the quarterly report produced by the Court of Session will be available for the next meeting. A full report was unable to be produced for this meeting due to a lack of data. 

IL asked if these stats could be circulated to colleagues and it was agreed that there was nothing confidential contained within them and they could be shared with other colleagues.
Specification of Documents
English Havers

GG raised the point that specifications of documents lodged at the warranting stage in Form PI2 were frequently asking for commission and diligence to be granted in relation to English havers. As far as she was aware the court did not have jurisdiction to grant a specification of documents in those cases. 

PC suggested that it may be competent for commission and diligence to be granted but the pursuer would have no authority to compel an English haver to produce documents.

EH advised that the practice in the Court of Session was that commission and diligence would not be granted for English havers. However, if the defender was based in England and records were required from them eg wage records, then commission and diligence could be granted once the defender had accepted the jurisdiction of the court.
After discussion it was agreed that the All-Scotland Sheriff Personal Injury Court would adopt the same practice as the Court of Session in relation to English havers but that if any party wished to address a Sheriff on the matter then they could do so. 
Recovery of Wage Records
KL raised an issue about writs were being returned without being warranted if the call for wage records in the Form PI2 was deemed to be too wide. She told the meeting that Digby Brown regularly lodged cases at the Court of Session and wage records were sought from up to 26 weeks prior to the accident (as is allowed in the rules) ‘to date’ and that this was never queried.
GG told the meeting that current local Edinburgh Sheriff Court practice had been to allow recovery of wage records for up to 6 months post-accident unless there was an averment in the initial writ supporting why a longer period was sought, for example length of period of absence, prejudice in the employment market, continuing wage loss, lighter duties, loss of overtime or seasonal/annual bonus etc 
KL and PC advised that often the pursuer cannot recall how much time they had off work or the terms of how their wages are calculated, and so the pursuer’s agents often canot aver to what the possible wage loss may have been until they have seen the wage records.  TG also commented that allowing wage records to be sought “to date” at the warranting stage would prevent further motions for recovery being lodged.  She thought that this was preferable and therefore supported recovery “to date”.
IL suggested that, without supporting averments, it could be viewed as a fishing diligence, but he went on to say that he too did not object to recovery of wage records being sought “to date”.

After discussion, the consensus of the group, and Sheriff Reith, was that commission and diligence in relation to recovery of wage records could be granted for any period sought post-accident “to date” without a specific averment in line with current Court of Session practice. However, it was agreed that the matter would be discussed again at the next meeting.
PC also mentioned that in the Court of Session if future wage loss was sought then a motion for the recovery of pre-accident medical records would be granted if it was unopposed in light of the judgment in Francis Wilkie v D B Stuart & Others 2007 CSOH 197.
Assize
The group discussed the format of the assizes currently assigned for dealing with business from the All-Scotland Sheriff Personal Injury Court. GG and EH advised that each assize would last for 2 weeks with the six specialist personal injury sheriffs rotating every 2 weeks. 
Procedural courts would run each Monday from 7 March 2016, with proofs in addition running from Tuesday to Friday each week from June. In weeks where the court is closed on Monday then the Tuesday will be used for procedural business. One sheriff will be allocated to each assize.
Initially all ‘national’ cases will be allocated a 4 day proof, but proofs of up to 8 days can be accommodated in each assize. The dates for the proof will be confirmed when the motion that accompanies the record is lodged. Initially the 4 days in week 2 of the assize would only be used for proofs that were longer than 4 days. This may assist with the citation of  expert witnesses.
KL asked about the proof fixing fee as there seemed to have been a change to the stage in the process at which this was now being requested. GG advised that, previously, the fee had become payable when the interlocutor fixing the specific date of the proof, rather than just the assize, was issued. However, a direction from the policy section of SCTS advised that, from 18 November 2015, the proof fixing fee is now payable when the defences are lodged and a proof diet is allocated. Cases where defences have already been lodged prior to 18 November 2015 will continue to have the fee payable when the proof dates are confirmed.
The group also discussed when payment in relation to citing a civil jury was payable. EH advised that this was payable on the lodging of issues. There was some concern that may mean the fee for citing a jury was payable before a jury trial had actually been allowed as an application for issues might be opposed and then be disallowed by the court. It was understood that this would be inconsistent with the position in the Court of Session. This matter is to be looked into further by members of the group.
Recording of Evidence

KL advised that, due to the closure of a short hand writing firm, there is now a lack of shorthand writers available to record evidence at proofs. This may have an impact on proofs being able to run. 

Sheriff Reith advised that there is provision in Rule 29.18 of the Ordinary Cause Rules for evidence to be recorded by mechanical means, eg digital recording, and that her understanding was that the court currently assigned for personal injury business (Court 18) has the facilities to carry out this recording, as does Court 15. Any party seeking to have evidence recorded digitally would have to make the appropriate motion to the sheriff.
GG advised however that there is currently no provision in SCTS guidance or legislation for the clerk to be responsible for maintaining the quality of the recording unlike the position for criminal matters or fatal accident inquiries so the quality of any recording could not be guaranteed.

Vacation
Discussion took place about the possibility of the All-Scotland Sheriff Personal Injury Court having a vacation mirroring the practice at the Court of Session, although for a shorter period, perhaps during the end of July and August. This is due to solicitors and expert witnesses often being on holiday around this time. It was noted that if witnesses were not available there are other ways of taking their evidence and that proofs could be reallocated if witnesses are unavailable. Some members of the group will consider making a submission to the Sheriff Principal for her to consider this request.

Common issues arising in relation to writs being returned.
GG gave an overview of the reasons that writs were being returned without being warranted. However, the most common reasons, seeking commission and diligence from English havers and the call for recovery of wage records being too wide, had already been discussed.
GG also raised the point that, when initial writs are being returned to the court, they often do not have the warrant or a certificate of service in Form 06 attached. Sheriff Reith and Sheriff McGowan confirmed that both of these documents  should be included when writs are returned.
AOCB
KL asked if E200s were required when an account of expenses are lodged. GG confirmed that as Edinburgh Sheriff Court uses external auditors the fee for lodging the account is payable directly to the auditor and so no E200 is required.

TG asked about a case she was involved in where the pursuers had not registered an email address with the court for the purpose of conducting electronic motion business but had also not formally withdrawn from the process. That being so,  she was unable to lodge a motion as she did not know how to intimate it to the pursuer.

GG advised that, further to the letter going out to agents prior to 22nd September 2015, the sheriff clerk’s office has also been emailing any agent who lodges an initial writ or a notice of intention to defend who has not provided an email address asking them to sign up or formally to opt out of the electronic motion scheme.

Sheriff Reith advised that in terms of  Rule 15A.2 of the Ordinary Cause Rules solicitors must provide an address or written confirmation that they do not have the facilities to conduct motion business electronically. A failure to do either is not in compliance with the rules. After discussion, it was agreed that if a party failed to provide an email address after being requested to do so by the sheriff clerk’s office a By Order hearing would be assigned for the agent concerned to attend personally and explain his or her failure to comply with the rules.

Date of next meeting

8 March 2016 at 4.15pm
	


