Minute of Meeting

A meeting of the Edinburgh Sheriff Court Personal Injury Users Group was held in the Level 5 Conference Room at Edinburgh Sheriff Court on 8 September 2015 at 4.00pm.

Present:
Sheriff Mackie – Chair

Sheriff Liddle

Sheriff Braid

Isobel Duff – Head of Civil Department at Edinburgh Sheriff Court

Eilidh Hunter - 

Gemma Gow – PI Depute

Stephanie Law – PI Clerk

Kim Leslie – Digby Brown

Peter Crooks – Bonnar Accident Law

Ian Leach - BLM

Tanya Gordon – Simpson and Marwick

Robert Milligan QC, Advocate

	No.
	Item
	Action

	1.

2.
3.
4.
5.
a.
b.
c.
d.
e.

6.

7.

8.


	Apologies

Apologies were received from Sheriff Arthurson QC, Sheriff Principal Stephen, Sheriff Reith QC, Sheriff McGowan and Catriona White.

Minute of Previous Meeting

The minute of 19 June 2014 was approved 

Items 3 and 4 of the agenda were held back in case the Sheriff Principal was able to attend the meeting for a short time.

Fees for Records in Personal Injury Actions

Sheriff Mackie advised the group that Sheriff Courts should have been charging a fee for the lodging of a record in Personal Injury action since December 2012. Edinburgh Sheriff Court will now be charging a record fee for both ‘local’ and ‘national’ cases as of 22 September 2015.

Discussion then took place on how best to inform practitioners of this. It was decided that a notice should be included in the SCTS external website, an email sent to the email address we hold for the firms who have signed up for e-motions and notices placed at the public counter in the Civil Department and in the Personal Injury Procedural Court. 

By order hearings and ‘chase up’ emails

Sheriff Mackie advised the group of changes in procedure in relation to how and why by order hearings would now be assigned. These changes relate to both ‘local’ and ‘national’ PI cases.
Currently when a timetabled item is not lodged timeously the Sheriff Clerks office emails the party involved advising them that the document is late and that a motion should be enrolled to have the item received late. If this is not done within 7 days then a by order hearing would be assigned. This applied to all late timetabled documents.
Under the new procedure ‘chase up’ emails will no longer be issued and by order hearings will only be automatically assigned in relation to late records and late pre-trial minutes. By order hearing in relation to late statements of valuations of claim (VoC) will only be assigned at the request of the party not responsible for the failure or at the request of the sheriff.

Any hearing in relation to a late record could be discharged if the record and appropriate motion are lodged. Any such motion must show cause for the failure and ‘administrative error’ should be expanded on.
Any by order hearing assigned for the failure to lodge a Pre-Trial Minute is mandatory and would not be able to be discharged by way of motion.
KL queried how a party should notify the court that they wish a by order hearing assigned for a late VoC. It was agreed that a motion should be lodged and any motion for decree by default or dismissal should be made at the hearing.

IL asked if a party noticed that a valuation had not been lodged could they in effect ‘ignore’ this? Sheriff Mackie advised that this was not really within the spirit of the PI rules and parties should be working to progress the action as much as possible.

Emailing Interlocutors

Sheriff Mackie advised that CMS is now set up to be able to issue interlocutors via email. 
No fee would be charged for the issuing of an interlocutor in relation to anything dealt with in chambers. Chambers interlocutors will be issued in both ‘local’ and ‘national’ cases where email addresses are held on CMS.
Discussion took place about whether court interlocutors could also be automatically issued via email and, if so, should a fee be charged. ID advised she would have to seek clarification and guidance on this
E-motions

EH advised that approximately 45 firms have signed up to use e-motions and the list of the email addresses of the firms will be available on the SCTS website as of 22 September 2015.

Consideration needs to be given to the practical arrangements for dealing with motions. The sheriffs will hold a further meeting in relation to this within the next week.
TG asked about the proposed timescales for assigning opposed motions hearings. ID advised that currently the Thursday afternoon procedural courts would be used to hear any ‘national’ procedural business but this could be reviewed depending on the volume of business. As of 7 March 2016 all procedural business will be heard on Mondays.

KL sought confirmation about whether the abbreviated submissions accepted in e-motions in the Court of Session would also be accepted in Edinburgh Sheriff Court. It was advised that the Form G6A follows the same style as the Form 23.1C so abbreviated submissions would be sufficient.
Statistics and Reports

ID advised that new iCMS will be launched in 2016 and will be able to automatically generate statistics for PIUG reports. Until then manual statistics will be kept and a report produced for the PIUG meetings.

Separate statistics for ‘local’ cases and ‘national’ cases will be produced in order to compare volume of registrations etc.
These reports will be along the same lines as the Court of Session Personal Injury User Group reports – the contents of the Sheriff Court PIUG reports had previously been agreed by the members of the group.

Sheriff Liddle and Sheriff Braid requested copies of a Court of Session report be emailed to them. EH to do this.

Variation of Timetable/Late Lodging of Documents

Sheriff Mackie advised that the current Sheriff Court Practice was to allow any documents not lodged in accordance of the time table to be received late without the accompanying motion specifically requesting a variation of the timetable. Current Court of Session practice is that documents are not allowed late and that a variation of the timetable must be sought. However, in both processes cause must be shown for the document not being lodged timeously.
After discussion, with consideration given to Lord Jones’ opinion in Fiona Smith v Greater Glasgow Health Board, it was agreed that where a document had not been lodged in accordance with the timetable any motion seeking to have that document received should specifically seek a variation of the timetable. Where any variation allowed did not have prospective effect the Sheriff Clerk would not issue an amended timetable.  
Draft Practice Note No.2 2014 

The Sheriff Principal was unable to attend the meeting. Sheriff Mackie advised that the Draft Practice Note No.2 was with the Sheriff Principal but was currently not aware of what her plans were in relation to it. 
KL advised she had sent an email after the previous meeting in relation to the practice note and in particular the reference to a possible sanction in expenses for delay in lodging expert reports (para 8).  Sheriff Mackie advised that this statement had been adopted from the Court of Session Practice note No 1 of 2007. It was considered appropriate to include this in the proposed Sheriff Court Practice Note. 

IL’s email in relation to ‘nil’ values in VoC, as set out in paragraph 9 of the draft practice note, was discussed and it was decided that the use of the word ‘nil’ required more explanation.  There may be cases when it was considered that no loss had been sustained under a particular head of claim.  In those circumstances the use of the word “nil” may be appropriate but explanation was needed.
Otherwise the group was supportive of the proposed Practice Note and considered it would be a very useful tool for agents.

Structure/Membership
As the Sheriff Principal was not in attendance the structure and membership was not discussed. Sheriff Mackie will remain as chair of the group at present.
AOCB

TG asked if sanction for counsel would have to be made at the start of the action. After discussion it was agreed that a motion for sanction could be made at any time either for a particular purpose or for the cause as a whole.
PC asked if the docquet on the Form PI2 was authority enough to appoint a commissioner without the need to come back with a further motion to appoint a named commissioner following the practice in the Court of Session.. In the Court of Session space is left both in the docquet and in any interlocutor to allow the name of a commissioner to be entered if required. 

Sheriff Mackie advised that this would need further discussion.  Appointment of a commissioner was either dispensed with or not found necessary at the stage of granting commission and diligence.  This had been the practice in the Sheriff Court but there did not seem to be any reason why the Court of Session practice could not be adopted.  However the form of the docquet in the Sheriff Court Rules would require to be looked at to see if it was possible to adapt it to allow the name of a commissioner to be added.

TG enquired as to when the first proofs for the National Court would be assigned. ID advised that there is provision in the court programme for these to be assigned from 7 March 2016 and then on a weekly basis thereafter. Concern was expressed that if diets of proof were allocated on the basis of only 6 months from defences this would lead to an increased number of motions to vary the timetable.  This had happened in the Court of Session.  However it was suggested that the dates allocated for proof remain nearer to the 9 month period to avoid motions for discharge of proof. It was agreed that the proposed allocation of diets would be further considered.
Date of Next Meeting

1 December 2015 at 4.00pm
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