Minute of Meeting

A meeting of the Edinburgh Sheriff Court Personal Injury Users Group was held in the Level 5 Conference Room at Edinburgh Sheriff Court on 8 March 2016 at 4.15
Present:
Sheriff Mackie – Chair

Sheriff Reith QC

Sheriff Braid

Eilidh Hunter – 

Gail Edwards – Civil S.E.O

Gemma Gow – PI Depute

Stephanie Law – PI Clerk

Catriona White – Scottish Legal Aid Board

Kim Leslie – Digby Brown

Peter Crooks – Lanarkshire Accident Law
Ian Leach - BLM

Tanya Gordon – Clyde & Co
Andrew Henderson - Thompsons

Robert Milligan QC, Advocate
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	Apologies

Apologies were received from Sheriff Arthurson QC, Sheriff McGowan and Sheriff Liddle
Andrew Henderson from Thompsons Solicitors was welcomed to the group

Minute of Previous Meeting

IL raised a point in relation to the final paragraph of the section headed Recovery of Wage Records. He advised that it had been himself rather than PC that had made the point and that it was actually a question about whether the Sheriff Court required further information when a motion was enrolled seeking recovery of pre-accident medical records when a claim for future wage loss had been made by the pursuer. This point was addressed later in the meeting.
The minute of the meeting of 1 December 2015 was then approved.

Matters Arising
Recovery of Wage Records

Sheriff Mackie advised that following the previous meeting the Sheriffs had discussed this issue further.  Relevant averments were required to form a basis for any calls made.  Regard required to be had not only to the interests of parties but also to the interests of havers in not being required to produce unnecessary voluminous documents.  In many cases recovery of wages records “to date” was unjustified.  Each case would depend upon its circumstances and upon its averments.  Accordingly as was discussed at the meeting on 1 December 2016 recovery of wage records would usually be granted for a period of up to six months post accident but that if a longer period was called for then averments to form a basis for such a call would be required in the pleadings

Recovery of pre-accident medical records 
IL advised that in the Court of Session if a pursuer sought future wage loss then a motion for recovery of pre-accident medical records, usually from birth, would be granted without any specific averment/further submissions being provided in light of the judgement in Francis Wilkie v DB Stuart & others 2007 CSOH 197. He queried whether the All-Scotland Sheriff Personal Injury Court (ASSPIC) and Edinburgh Sheriff Court would adopt the same practice.
RM suggested that as a compromise medical records could be sought from when the pursuer turned 16 years old rather than from birth

After discussion it was agreed that relevant averments would be required to form a basis for recovery of pre-accident medical records   It was recognised that in some cases the averments would not be extensive.  Recovery from age 16 years was preferable to recovery from birth.
Specification of documents
It was agreed that the style of interlocutors granting commission and diligence and the Form PI3 would be amended to reflect the Court of Session wording in relation to the appointment of commissioners with a blank space left in the interlocutor/docquet for the name of a commissioner to be inserted. This will dispense with the need for a further motion to be lodged to appoint a commissioner.
This will commence on 4 April 2016. The members of the PIUG will disseminate this information. The sheriff clerks office will email a notice to the addresses held for firms in relation to the e-motion scheme approximately 2 weeks prior to this to advise firms of the changes. A note will also be inserted to the bottom of interlocutors issued. In cases where motions seek to dispense with the appointment of a commissioner they will still receive an interlocutor with a blank space for them to insert the name of a commissioner if required.
Recording of evidence

Sheriff Mackie advised the group that the use of digital recording to record evidence at proof is encouraged in relation to ASSPIC cases and other Edinburgh Sheriff Court Personal Injury Cases. The Sheriff Principal will issue a practice note or direction (whichever one is more appropriate) approving the use of recording equipment. Once this is issued there will be no need for a separate motion seeking the courts approval for digital recording as this will now be the default position. If parties whish to use a shorthand writer then a motion seeking this will have to be enrolled.
Report on Chapter 36 Procedure
The group discussed the Report on Chapter 36 Procedure dated 3 March 2016.
Pleural Plaques cases
It was discussed whether the pleural plaques cases raised in the All-Scotland Sheriff Personal Injury Court should be governed by a practice note similar to that in the Court of Session. The group agreed that they should follow the Court of Session
The cases currently live in the ASSPIC are to be identified and possibly automatically sisted pending the issue of the practice note.

IL asked if the cases listed under the ‘other’ heading could be broken down further specifically in relation to deafness cases. EH to look into this and see if an extra heading can be added if necessary.
Electronic motions

Currently there is no way of tracking the nature of motions enrolled. EH will liaise with the CMS team to see if an event of ‘Variation of timetable’ can be added so the number and nature of these types of motions can be tracked.

Sheriff Mackie advised the group that in February 2016 less than 20% of the motions that can signed by the clerk were issued by 5pm on the day they were enrolled.
GE explained that the PI team are currently not as fully staffed as had been expected but that two further members of staff will be allocated to the team from 14 March 2016. 

Electronic motions are currently take approximately 3 to 4 days to be processed. It is anticipated that it will take 6 to 8 weeks to get staff trained.
If motions are urgent they are to be identified by putting ‘Urgent’ in the subject heading of the motion and an explanation of why it is urgent provided in the body of the email.

The procedure and progress of dealing with emotions will be monitored.  

Signature of documents enrolled with electronic motions
The question of which documents enrolled with electronic motions require signature was raised. A list of documents which require signature is covered in the Court of Session Rules – Rule 4.2(9) but there is not an equivalent rule in the Sheriff Court Rules. After discussion it was agreed that the ASSPIC would adopt this approach and a list of documents would be added to the practice note that will be issued.
It was confirmed that records would still require to be certified with a signature or electronic signature.

In addition to the list of documents being included in a practice note it will also be added to the ‘FAQ’ section of the ASSPIC webpage.
Practice Notes

Sheriff Mackie advised the group that the Lord Presidents Private Office are now assisting with the drafting and issuing of practice notes in relation to ASSPIC.
She advised that practice notes on the following subjects will be issued in due course:-
Recording of Evidence – authorising and approving the use of digital recording for the taking of evidence in personal injury cases.

General practice note – including signature of documents enrolled with e-motions and information relating to specification of documents interlocutors.
Pleural plaques – reflecting the current Court of Session practice note on this subject

Mesh cases – advising that even if cases of this nature are for less than £100,000 they should be raised at the Court of Session or remitted there so that all the cases can be dealt with in the one place. (Mesh cases currently live in ASSPIC are to be identified to see if parties wish to remit to the Court of Session)

Clinical Negligence/Chapter 36A cases – reflecting the current Court of Session Practice note on this subject

Numbering of Productions
The group debated whether inventories of productions should be numbered to reflect Court of Session numbering (5/1, 5/2, 5/3 etc)  or Sheriff Court numbering (5/1/1, 5/1/2, 5/1/2 etc)
After discussion it was agreed that numbering should run sequentially across all inventories irrespective of the number of inventories lodged.

Sheriff Mackie also commented that inventories of productions that were submitted to the court that were not bound or paginated correctly would be returned to agents.

AOB

KL queried if Skype would be an acceptable way for parties to conduct the pre-trial meeting. The rules just specify video link but this is not defined in any way. The group agreed that this would be acceptable.
Date of next meeting

7 June 2016 at 4.15pm
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