Minutes of Meeting

A meeting of the Edinburgh Sheriff Court Personal Injury Users Group was held via WebEx at Edinburgh Sheriff Court on 8 June 2021 at 4.15pm
Present:
Sheriff Fife, Chair 

Sheriff Campbell

Sheriff Dickson
Sheriff Mundy
David McNaughtan, Advocate

Natalie Gibb, Clyde & Co
Andrew Gilmour, BLM Solicitors
Simon Hammond, Digby Brown Solicitors

Andrew Ireland, DAC Beachcroft 

Richard Poole, Thorntons Law

Bruce Shields, Thompsons

Morag Shepherd, CLO/ NHS
Peter Crooks, Lanarkshire Accident Law

Elaine Wilson, Senior Executive Officer, Edinburgh Sheriff and Justice of the Peace Court

Fiona Pryke, PI Clerk and Secretary to the Users group

Fiona Cruickshank, PI Clerk 

Garry Rendall, PI Clerk
	No.
	Item
	Action

	1.

2.
3.
4.
5  & 6

7.

8.

	Apologies

Sheriff Keir

Sheriff Ross
Sheriff Holligan

Les  McIntosh, Sheriff Clerk 

Andrew Lothian, (FOIL) Forum of Insurance Lawyers

Greg MacDougall, BLM Solicitors

Elaine Coull, CLO/ NHS
Gordon Tolland, SLAB

Minute of Previous Meeting

Sheriff Fife advised that in respect of the draft minutes of the previous meeting on 9 March 2021 in item 10. AOCB, paragraph 2 Certification of skilled witnesses (disclosure of reports) the word “would” would be substituted with “could”.
No other amendments suggested, the minutes were approved

Matters Arising from Minutes not otherwise on the Agenda ( Sheriff Fife)
Sheriff Fife took the opportunity to remind members that PIUG was created with the express purpose of applying the newly introduced Chapter 36 rules; the remit has expanded over time to include examining the efficient working of the court and application of the rules, with a view to making both work better for all involved: 

· discussions in PIUG 
· use of draft minutes
· certification of skilled witnesses (disclosure of reports)
Meetings are subject to Chatham House rules, that is, frank and open discussion on topics during meetings are not to go beyond the meeting; draft minutes have no status and must not be founded upon; the procedure is that the draft minutes are discussed at the next meeting and subject to any changes that may be made, approved and published on the website for the information of all practitioners.
At present it is the aim to circulate the draft minutes within a short time to enable amend any points that need corrected and for any action points to be carried out timeously;

A case in point was when the draft minutes of the last meeting were circulated an amendment was made, within 24 hours, to the wording of Item 10. AOCB, paragraph 2 Certification of skilled witnesses (disclosure of reports) to that contained within the recently approved minutes;

The draft minutes, amended or otherwise in relation to certification of skilled witnesses (disclosure of reports) had been relied upon in disputes between agents and in court, even going so far that a decision on the subject had been made at the meeting; this was factually incorrect; no decision was made; rather, there was discussion and an agreed position as per the approved minutes; to reiterate, draft minutes have no formal status and only once approved and published should any comments be made.
Mr McNaughtan thanked Sheriff Fife for dealing with this matter, indicating his agreement to the position as set out by the sheriff and advising he would be reporting same back to the member of the Faculty who had asked that the above be raised on their behalf. 
Objective Connect update/civil online

Elaine Wilson advised that Objective Connect is now in the final stage of the pilot of the scheme and the only sticking point that has prevented ASSPIC from moving out of pilot stage to business as usual, is the continued non participation of some bigger players in ASSPIC; credit was given to Clyde & Co for coming on board at the eleventh hour and their paperwork is in the pipeline.
Hopefully the remaining firms, including:

· BLM Solicitors (still in discussions with John Ross at our IT dept. in relation to security concerns they have); and
· DWF Law (have been provided with the updated guidance and we are awaiting a reply), 
will be on board shortly. 
Moving OC out of pilot ties in with the digital processes now in place and the idea is to replicate the productions set up and negate the need to upload productions to our systems which would have implications down to the line in the form of Subject Access Requests (SARs). Use of OC would mean that once a case is disposed of and the relevant appeal period has expired the court would close down the space and any productions previously uploaded could be treated as having been returned to agents. 
OC also works well in tandem with the videoconference procedural/proof courts taking place in ASSPIC as it allows productions to be shared and accessed by both parties without the involvement of the court to resolve any issues that may arise; it is also helpful when dealing with voluminous files which would not be able to be uploaded otherwise without time and effort by both agents and court staff.

Garry Rendall advised that the proof currently proceeding resulted in productions been sent in by way of approximately 45 emails whereas if OC had been employed that would have been avoided.
Both Sheriff Fife and Garry reminded members of the agreement reached at the previous meeting, whereby even if only one party is signed up to OC if parties agree they can request a space be created by the court for the express purpose of uploading and sharing productions.
Bruce Shields, Thompsons, suggested that it would be of assistance, for newly signed up participants, if the court service could provide some online training in addition to the already available guidance for OC. Elaine Wilson advised that this is something she could take forward with DSU who would likely wish to take the lead on this given that OC is still in pilot; this could be considered valid feedback, so DSU will be contacted to ascertain if some form of online training is a viable option.
Civil online
Elaine Wilson advised agents that because of Civil Online being rolled out with minimal notice to court staff and court users alike, that at present there was a limited amount to be said on the subject.
 Uptake at the time of the meeting had been slow but civil online was available as per the communication sent to all practitioners by SCTS. As a result of the legislation pertaining to e-motions and the fact that this was not taken into account when rolling out Civil Online, at present writs, NIDs, defences and e-motions cannot be uploaded to Civil Online in ASSPIC;

 Civil Online would allow agents, who had signed up to same,  to upload documents and have access to the process much in the same way as is the case with Simple Procedure actions, if agents are familiar with that procedure.
Peter Crooks, Lanarkshire Accident Law, asked:

(i) If there was a limit to size of file(s) that can be uploaded to objective connect.

Elaine Wilson advised that at present, there is a 2GB limit but there are ongoing discussion on increasing the size of file that can be uploaded. 

In comparison, the limit for a file sent as an attachment to an email is 22MB and if using Civil Online, there is a limit of five documents of 25MB per file;
(ii) Having recently signed up to Civil Online, does the court have a preference between OC and Civil Online as regards the uploading of productions.

Elaine Wilson responded that Civil Online, unlike OC, is not a programme specifically aimed at facilitating the lodging of productions and would refer back to the possible SAR implications of lodging documents on a case file and the issues with the limit on file size. Civil Online is better suited for the uploading of documents relating to the timetable.
Peter Crooks advised that despite some initial teething problems, since addressed, Civil Online has working very well albeit the lodging of productions and the limit of 25MB remains a problematic area. He provided the example where they attempted to lodge an inventory of productions consisting of approximately 130 pages, which whilst large could by no means be considered massive, and it was not possible to upload which seems to reinforce the point made earlier that OC would be better suited for the exercise of lodging productions.
Elaine Wilson suggested that the lodging productions facility on Civil Online might be better put to use uploading the inventory page as is currently done by email to the ASSPIC inbox and the actual productions uploaded via OC.

Civil Online is still in its infancy as regards ordinary procedure but they are considering increasing the file size to 50MB in the near future.

Simon Hammond, Digby Brown, echoed the views and that Digby Brown has been successfully operating OC for three years but Civil Online is not widely used  at present but would suggest that consideration should be given to any training session that may become as a result of Bruce Shields request also include Civil Online training. 

Elaine Wilson advised that there are specifically created videos on our website for agents signing up to Civil Online and would encourage agents to access them, as they should provide all the information necessary. 

She would note that OC is specific to ASSPIC at present although the Court of Session appear to have piggybacked onto the current pilot. Once the pilot is complete and if successful, it is anticipated it may be rolled out court wide.
Stats update and WebEx Hearings
Sheriff Fife advised that according to the statistics available 

2,591 motions were processed  over a two month period (giving us an estimated 15,000+ motions annually at current levels)

84 opposed motions were lodged during same period;

1,153 new actions were registered in March and April 2021;

429 proofs were allocated and 9 proofs proceeded, which equates with one proof per week running.

Pre Covid, there were weeks where one proof proceeded and there were weeks with no proof business; the current system employing videoconferencing appears to be working fine; there have been occasions where the court has been able to accommodate two proof calling consecutively in one week as a result of the evidence taking less time than originally anticipated;
Simon Hammond, Digby Brown, queried if there were any statistics available in relation to number of proofs discharged due to lack of court time;

Fiona Pryke, advised that at present no such statistics were available but could be compiled if deemed relevant or necessary;

Sheriff Mundy advised that three cases were due to proceed before him this week and two required to be discharged due to lack of court time but that this was done administratively, without the need for appearance;

Sherriff Fife advised that when reassigning proof there is minimal delay and a discharged proof can be rescheduled fairly quickly assuming all parties are available.

Elaine Wilson explained that the proof courts require to be overloaded based on the rate of attrition of cases in ASSPIC and given that most weeks there is only one proof seeking to proceed and sometimes none, the loading currently used appear to be correct.
Simon Hammond agreed that the balance between overloading or under loading the court programme is fine and appears to be right.

In relation to WebEx court and in particular the procedural court, Fiona Cruickshank, confirmed that in her experience the majority of the procedural court is taken up by opposed motions; the time estimate given by the opposing party at the lodging of the motion are still problematic at times as they underestimate the time needed with motions sometimes set down for 30 minutes taking as long as 90 minutes. It may be fortunate that motions also have a high rate of attrition and as result, the court can accommodate lengthy opposed motions. It should be noted that any opposed motion seeking more than 30 minutes is routinely placed before a sheriff who having considered the motion and opposition will advise what period of time to allocate and agents are advised of same. It would be helpful to the court, if agents become aware that a motion may take longer than originally anticipated they relay to the court in advance of the hearing. 

Civil Jury Updates

Sheriff Fife referred to the resumption of jury trials and the guidance issued in May 2021, which mirrors that issued by the Court of Session.

Fiona Pryke advised that whilst two jury trials had been set down for July 2021, one was discharged by motion seeking alternative dates and the other case settled meantime;

At present, a jury trial is assigned to proceed in October 2021 and dates in 2022 being canvassed to accommodate two other cases seeking a trial by jury.
Sheriff Fife, extended the PI sheriffs’ thanks to ASSPIC staff, Elaine Wilson for the time and efforts invested in exploring the practicalities of running civil jury trials, and the drafting of the guidance since approved by the Sheriff Principal and issued.

Consolidated practice note

Sheriff Fife once again extended thanks to staff and in particular to Fiona Pryke and Elaine Wilson for the work carried out in relation to the practice note.
The draft version that was circulated to PIUG members in March 2021 , has now been revised and signed off by the Sheriff Principal as per the copy provided  today; 

If there are no proposed revisals then the note will be issued to practitioners and published on the SCTS website tomorrow or shortly thereafter.

In response to a point raised by Clyde & Co in relation the core bundle being sent to witnesses in hard copy, Sheriff Fife advised that as per the discussion previously held during a PIUG meeting it was indicated that what should be sent to witnesses by way of productions should be restricted to those documents they will be referred to and medical evidence would not expect to be provided in said bundle.
In response to Peter Crooks query as to whether the easing of restrictions by the Scottish Government will have any impact on the default position of WebEx hearing as opposed to physical hearings in court

Sheriff Fife advised, and Elaine Wilson confirmed, that whilst the court buildings are opening up the priority is being given to the recovery of criminal justice programme and additional court rooms are being employed to facilitate said recovery and on the basis that it has been demonstrated that civil business can be accommodated effectively via digital hearing such as WebEx there is no anticipated changed to the default position whilst the recovery programme is running. Moreover, at this time it is unrealistic to give any timescale as to when physical courts will become the default position.
No further issues being raised the note will be published as previously advised.

Motions to sist/vary; new guidance

The note previously circulated to PIUG members is still a work in progress; the Sheriff Principal having revised same the note requires some further work before being signed off; it is hope that the finalised note will be issued shortly all things being equal;
AOCB

Bruce Shields raised the issue of Pre Trial Meetings; The meetings are set up by the agents for the pursuer and can difficult to arrange especially when there are multiple defenders. It is extremely onerous and a drain on resources trying to liaise with all other agents to diarise said meetings; the rules and timetable require the meeting no later than 4 weeks before the proof diet and agents for defenders require to remember this and co-operate with agents in fixing of said meetings

Peter Crooks, as another pursuer’s agent echoed the remarks by Bruce Shields and expressed the view that may be a cost saving element to the issues surrounding the reluctance to set up these meetings within the timeframe required by the rules.
Andrew Ireland acknowledges that Thompsons team do go the extra mile to liaise with all parties’ agents to organise said meetings, but it can be a logistical headache when there are multiple parties; general consensus is that better co-operation and compliance with timetable should be worked towards.
Sheriff Fife, on the occasion of David McNaughtan’s last attendance before taking up his new position as Advocate Depute in the Crown Office in August 2021, extends his personal thanks and those of ASSPIC and PIUG for his valuable contributions and representations on a variety of matters on behalf of the Faculty over the last four years and wished him every success in his new role.
Date of next meeting

The next meeting will take place on 14 September 2021 at 4:15 pm

Date of next meeting
14 September 2021 at 4:15pm
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