Minute of Meeting

A meeting of the Edinburgh Sheriff Court Personal Injury Users Group was held in the Level 5 Conference Room at Edinburgh Sheriff Court on 5 March 2019 at 4.15pm
Present:
Sheriff McGowan – Chair

Sheriff Fife

Katie Carmichael – Clyde & Co
Peter Crooks – Lanarkshire Accident Law

Michael Stewart – NHS Central Legal Office

David McNaughtan – Faculty of Advocates

Gordon Tolland – Scottish Legal Aid Board

Clare MacPherson – Thorntons Law
Gary White – PI HEO

Garry Rendall – PI Clerk

Ciara Megarrell – PI Clerk
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10.
	Apologies

Sheriffs Braid, Reith QC, Weir QC and Liddle; Norma Shippin; Richard Poole; Simon Hammond; Elaine Mackie and Bruce Shields 
Minute of Previous Meeting

Approved 
Matters Arising from Minutes not otherwise on the Agenda
No matters arising not otherwise on the agenda  
Opposed motions
Sheriff McGowan opened the discussion by saying that when the existing structure of a Monday procedural court on a Monday and four days for proofs and other hearings was originally set up the volumes of business generally in the court; the numbers of motions and the proportion of motions where counsel would be instructed were factors which were all unknown.  Those present were invited to comment on what structure might be adopted if we were setting the court up from scratch with that kind of knowledge.

Katie Carmichael suggested that the preferred option would be an arrangement similar to the Court of Session whereby a motion enrolled on one day would be heard on a fixed day two or three days later.  Sheriff McGowan indicated that that had been considered but when effective such an arrangement would be that the court would relinquish control completely over when motions were lodged and therefore heard.  Given the proportion of cases in which counsel appeared which he thought was perhaps 50%-60% of opposed motions was there not a risk that the preponderance of motions would be enrolled to be heard on a Monday when counsel would be available and that there would be little take-up of lodging motions to be heard on other days with a result that the Monday court might become overloaded.  David McNaughton thought that given the existing patterns of business for counsel that would not necessarily be so and Katie Carmichael also suggested that the benefit for agents would be knowing that their counsel was available on a particular day and motions would be lodged in accordance with that.

There was some discussion around the administrative and to a lesser extent judicial work which was carried out in preparing for the Monday procedural court which was then wasted because the opposed motions became unopposed at the last minute.  More important perhaps than the waste of administrative and judicial time was the fact that late resolution of opposed motions combined with the allocation of fixed slots meant that “void slots” which could not then be backfilled were occurring reducing the overall efficiency of the procedural court.  Sheriff McGowan emphasised the need for there to be a timely and effective discussion with a view to minimising last minute cancellation of opposed motions.

As far as allocating motions on other days was concerned Sheriff McGowan made the point that the effect of that would be to impact on the progress of proofs.  There was also a discussion around whether the use of allocated slots was sustainable.  Fixed times for hearing cases was very popular with users who were very reluctant to go back to the days of having to sit around in court for hours waiting for opposed motions to call.

There was also a discussion about the prospect of increasing the loading on the basis that as the efficient rates were significant the true capacity of the court was not currently being utilised.

There was also discussion about the possibility of moving away from fixed timeslots but having instead motions simply allocated to “mornings” or “afternoons”.  That would not eliminate waiting time but it should at least avoid the risk of people having to sit around all day.  Garry Rendall’s muted the possibility of cases being allocated to “morning” or “afternoon” but then more specific details about a batting order being intimated to agents on a Friday once the court preparation had been completed by the presiding sheriff.

There were no firm conclusions reached and Sheriff McGowan indicated that he would consider the various suggestions and bring forward proposals.
PI2 Specifications
Sheriff McGowan emphasised the importance of complying with OCR 28.3(4) and (5).  This was most acute in relation to PI2 specifications.  The requirements of the rules were mandatory and should be complied with.
Certification of skilled person
Sheriff McGowan drew attention to the terms of the note appended to the agenda.  The wording in most motions for certification referred to “skilled witnesses” and gave details of the work carried out.  The former was not in compliance with the current Act of Sederunt.  The two matters which were of concern to the court were the skill of the person in respect of whom certification was sought and the reasonableness of instructing that person.  

Sheriff McGowan also noted that the terms of paragraph 1(5) to schedule one that the statutory requirement was only that the name of the skilled person should be recorded in the interlocutor.  In the interests of shortening motions and interlocutors into line with the requirements of the current Act of Sederunt and shortening these it was suggested that only the name of the skilled person with their professional qualifications need be included and that there would be no requirement for joint minutes or motions to contain the address of the skilled person.

Peter Crookes wondered whether the court would ordinarily require information about what work had been done by the person in respect of whom certification was sought.  Sheriffs McGowan and Fife both expressed their view that in motions for certification which were unopposed the court would normally proceed on the basis that the skill of the person and the reasonableness of instructing him/her were satisfied by the very fact of it not being opposed by the other party to the action, though the court might in some very extreme cases require more information.

In opposed motions the issue of reasonableness might include an explanation of what work was done but that could be addressed in the submissions.
Lodging productions in digital format


Garry Rendall provided an update on the use of productions lodged in digital format.  In so far as the system was being used that had not caused a problem.  They had not yet been utilised in a proof.

Sheriff McGowan said he understood that a response to the security/technical issues which had been raised by three firms had been or was about to be provided.
Specification: recovery of documents furth of Scotland

There were no reports of any ongoing problems with recovery of documents, furth of Scotland.  Garry Rendall advised that the information from The Royal Courts of Justice in London was that such applications would take at least three months to be processed by them.  Sheriff McGowan emphasised that if at all possible agents should not resort to using these unless there was really no alternative given the delays involved.
ASSPIC Statistics 
Gary White confirmed that due to a proposed change in the reporting of types of actions being a national issue and the other pressures on IT in relation to progressing changes to ICMS this was not a priority issue for IT and it looked as if even a formal request for a change would be unlikely to be successful.  A local system could be incorporated into the data recorded but that would be additional work for administrative staff here and would depend on them remembering to do it in relation to “abuse” or other types of cases and it would also require work by IT every time an uprooting data was requested for an adhoc search.  Sheriff McGowan suggested that the matter did not seem to be of sufficient importance generally and that it should drop from the agenda.
Lodging of medical reports when an action is raised
Katie Carmichael had raised an issue about delays and disclosing expert reports which were to be relied on and had asked about whether a practice note might be considered.  Sheriff McGowan drew attention to the terms of Lothian and Borders Practice Note No 1 of 2016 which although not in identical terms to the Court of Session Practice Note No 1 of 2007 was very similar thereto.  Accordingly, there did not seem to be a need for an additional practice note and this was simply a matter for parties to be aware of.  Peter Crooke said that there was also an issue around delay in defenders agents disclosing liability and quantum reports.
AOCB

Dates on ASSPIC timetables 
The hardcopy which the court retains shows the date of printing but that information is not included in the electronic version issued to parties.  Garry Rendall will make enquiries as to if a change could be made to ICMS so that that information was incorporated.  Sheriff McGowan said that from the court’s point of view it was sometimes helpful to know when timetables had been changed so that the full procedural history of the case could easily be understood.
ASSPIC proofs
Sheriff McGowan raised the issue of the number of proofs running.  Garry Rendall confirmed that over the last 14 weeks there had only been one week when there was no proof business running.  Whether that was a “blip” or a “trend” remained to be seen.  Sheriff McGowan asked agents simply to keep an eye on this as the court would be doing to see whether there was an increase in the number of cases which were proceeding to hearings.  Peter Crookes made the point that the situation may be changed by the introduction of QUOCS.  It was agreed that it was unlikely that the volume of cases in the court would reduce when that was introduced and it was more likely that they would increase.
Date of next meeting

4th June 2019 at 4:15 
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Notes

Item 4

In summary, the current arrangements for the Procedural Court are that in ‘Week 1’, only opposed motions are dealt with and in ‘Week 2’ there is a mixture of opposed motions and other callings, (Chapter 36A procedural hearings, Edinburgh ‘local’ motions, reponing notes, peremptory diets, Rule 18.3 hearings and PIAS joint minute/no PTM by orders). 

Each Procedural Court is arranged in 30 minute time slots, commencing at 10AM, 10:30 AM and so on until 12:30PM and then from 2PM onwards until 3:30PM. 

One way to increase motions capacity in ‘Week 2’ Procedural Court would be to move some or all of the non-motions business (perhaps with the exception of  Chapter 36A procedural hearings) out of that court into other days. This would allow an increased number of slots in the Week 2 court for motions.

Most of these other hearings tend to be short and accordingly the impact of this change on the commencement of proofs business is likely to be low in most cases. So, for example, Edinburgh ‘local’ motions and reponing notes could be heard at 10 on a Wednesday; peremptory diets and Rule 18.3 hearings on a Thursday; and PIAS joint minute/no PTM by orders on a Friday. 

It may be that given the high incidence of counsel appearing in Chapter 36A procedural hearings these should still call on Mondays?

Item 5

There is a lack of compliance with OCR 28.3(4) and (5). The problem seems to be most acute in relation to PI2 specifications. There have been a number of instances in recent times where it has come to the Court’s attention that the defenders do not know whether any recoveries have been obtained.  Steps should be taken by all users of this court to ensure that compliance with the requirements of the rule are built into their internal procedures. 

Item 6

Motions for certification regularly use of phrases such as ‘skilled witness’, ‘expert witness’ etc. and provide details of the work carried out by that person. 

That seems to be an out of date formulation which is no longer apt.

Certification is regulated by paragraph 1 of Schedule 1 to the Act of Sederunt (Fees of Witnesses and Shorthand Writers in the Sheriff Court) 1992 (SSI 1992/1878), as amended.  The amendment was effected by the Act of Sederunt (Fees of Solicitors and Witnesses in the Sheriff Court) (Amendment) 2011 (SSI 2011/403) which took effect on 1 January 2012. 

The relevant paragraph, which is headed ‘skilled persons’ provides that before granting such a motion, the sheriff must be satisfied that the person in respect of whom certification is sought (a) was a skilled person; and (b) it was reasonable to employ the person: 1(2). 

Accordingly, the court requires to be satisfied about two things only (i) the skill of the person in respect of whom certification is sought; and (ii) the reasonableness of instructing that person.

Motions for certification should be directed at those two issues and should use the correct terminology i.e. ‘skilled person’. 

The work which the skilled person carried out - be it preparing a report, examining a locus or whatever – will often be narrated in the motion, but if certification is granted, that is a matter for the auditor and thus need not be specified? 

It is also noted that in terms of paragraph 1(5), where a motion is granted what must be recorded in the interlocutor is the name of the skilled person. Should we therefore dispense with the need to include the address of the person in the motion and/or joint minute? (It is suggested that if inclusion of the address is dispensed with, it would probably still be appropriate to include an appropriate designation e.g. ‘consultant orthopaedic surgeon or the like.) 

Item 10

Before the introduction of Chapter 36 procedure, when an action for damages arising from personal injury was raised in the sheriff court, the pursuer was required at the outset to produce any medical evidence upon which he intended to rely. We are concerned that a practice is developing whereby pursuers are not lodging medical reports at the outset of an action, and are instead waiting until they are required to do so in terms of the court timetable, i.e. when their valuation falls due. This can result in the defender being unsure of the claim to be met until that time, and can result in delay in resolving matters. It runs contrary to the principle of early disclosure. 

The Court of Session issued a practice note which dealt with the issue of disclosure of expert evidence, a copy of which is attached. Might this court consider introducing a similar practice whereby parties are obliged to lodge medical evidence on which they intend to rely within a reasonable time of receiving it?

