Minute of Meeting

A meeting of the Edinburgh Sheriff Court Personal Injury Users Group was held in the Level 5 Conference Room at Edinburgh Sheriff Court on 6 September 2016 at 4.15
Present:
Sheriff Mackie – Chair

Gail Edwards – Civil H.E.O

Isobel Duff – Civil S.E.O

Gary White – PI Depute
Catriona Whyte – Scottish Legal Aid Board

Kim Leslie – Digby Brown

Peter Crooks – Lanarkshire Accident Law

Ian Leach - BLM

Tanya Gordron– Clyde & Co

Andrew Henderson - Thompsons
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9

	Apologies

Apologies were received from Sheriff Arthurson QC, Sheriff Braid, Sheriff McGowan, Sheriff Liddle, Sheriff Reith QC, Mr Milligan.

Minute of Previous Meeting

The minute of meeting of 8 March 2016 was then approved.
Matters Arising

None
Practice Note
Sheriff Mackie advised that the general practice note (Practice note 3) has now been issued along with practice note 4 which relates to appointment of Kenneth Cumming, Auditor for the ASPIC.
Both these practice notes are available on the SCTS website and are available on the PI page under the Edinburgh Sheriff Court tab. 
Chapter 36 Report
Sheriff Mackie discussed the report with the group. 
Sheriff Mackie advised the group that number of actions be raised in this court is now on par with the Court of Session at its peak in 2010. 
The group discussed the headings which each type of action falls under. The group was reminded that more information in relation to the heading ‘other’ could not be made available at this time because of the imminent introduction of ICMS. 

The group discussed that it would be helpful if the Chapter 36 Report included the number of motions that are lodged to vary the timetable and the reasons given. GW advised that this should be available when the new ICMS is released on 31 October 2016.

Sheriff Mackie spoke to the group to advise them that that there had been a number of PPCM lodged and carried out under the old rules. Sheriff Mackie raised concern about this practice and the rest of the group agreed. Sheriff Mackie reminded the group that the Pre Trial Meeting, and the circumstances in which it is to be held, is intended to focus minds on what measure of agreement can be reached and the Minute should show what has been agreed and what is still in dispute. The vast majority of the PTM’s being received appear to show that nothing much is happening at the meetings. Sheriff Mackie advised that the court would hope to see that at least the medical records were agreed. 

PC advised the group that in his experience defenders agents are willing to agree medical records. 

 KL advised the group that the meeting tends to be used as a method to get parties started discussing issues.

Proof Allocation   

Sheriff Mackie advised the group that at the time of meeting proofs are being assigned for the week of 29 April 2017. This is still within the 9 month window. 
Sheriff Mackie spoke about the Sheriff Principal’s decision on the allocation of proofs. Sheriff Mackie advised agents that cases are now allocated on a one week basis and not a two week sitting as previously. This is detailed in practice note number three. 

Sheriff Mackie advised that in the Court of Session it was understood that if parties wanted more than 4 days for proof it would be removed from the sitting it was allocated to and there could then be a significant delay, sometimes up to two years, before a dietwas allocated.

TG mentioned that if parties required an 8 day proof it would be unlikely they would be prepared within the 9 month window. 

AH advised that the delay in allocating proofs in the C.O.S was because of the availability of Counsel. 

KL advised that in the C.O.S if parties sought a 6 day diet of proof they would contact the keeper for the availability of dates. 

Sheriff Mackie advised the group that if parties require more than 4 days for proof if the proof has been allocated to the Sheriff’s first week of the sitting it would spill over into week 2. In the event the proof has been allocated to week 2 the court will contact agents and offer new dates to ensure they can get the number of days required. 

IL asked if a 4 day diet of proof was allocated and it spilled over could it be continued in the Sheriff’s second week. Sheriff Mackie agreed that this could be possible.
Motions
Sheriff Mackie advised the group that the court received 2348 motions in 66 working days. The volume of motions being received exceeds what was expected. 
Sheriff Mackie discussed the volume of motions lodged that are currently being dropped. She advised the group of some of the regular reasons as to why the motions had been dropped including certification of skilled witnesses being in the joint minute and not the motion, an absence of cause being shown for variation and no averments to justify calls in specifications of documents. Sheriff Mackie raised concern about the number of motions being lodged per case and concern with the number of errors in the motions and the strain it is putting on the clerk’s office.   

PC + KL asked if a list of the most common reasons for motions being dropped could be issued to agents

Sheriff Mackie raised the possibility that the poor quality of motions was down to unqualified individuals paralegals or trainee solicitors drafting the motions –. 
KL – advised that P.H team would check the motion before submitting it to the court. This is also the case in the ASPIC.
Sheriff Mackie advised the time it takes to deal with the dropped motions. Agents are given reasons as to why the motion is being dropped. 


PC advised that Greens litigation styles are helpful for agents drafting motions.

AH suggested that some motions may have been granted in the C.O.S less rigorously than they are currently being checked. He gave an example that the timetable would be varied in relation to the adjustment period even if it was having an impact on the timetable. 

TG advised that she would not seek to vary the date for the pursuer’s VOC if a motion was enrolled to extend the adjustment period. 

KL questioned if the current period for adjustment gives the defender enough time to prepare. TG suggested that it is not and that more time would be required to adjust. 

IL said that 25% of motions being dropped was not acceptable. He advised that in house training takes place for less experienced solicitors. IL and PC indicated that 3 motions lodged per case would not be unusual. 
 The group discussed how a longer adjustment period would reduce the number of motions received to vary the timetable. 
Sheriff Mackie reminded agents that cause must be shown when varying the timetable and that simply stating “administrative oversight” would not be accepted as cause. 

Opposed Motions
Sheriff Mackie reminded agents that grounds for opposition and a realistic estimate of time is required with the motion. The grounds for opposition should be clear to allow the other side to prepare and the court to prepare.  
Sheriff Mackie spoke about the PI procedural court and the business that calls in the court. She advised the group about the failure of parties to return the principal incidental application with a certificate of intimation resulting in the case having to call. These types of cases are disproportionately represented in the cases calling in the Procedural Court.

KL asked if a court roll for the ASPIC court can be published online. 

GW and GE would look into this to have the court roll published.

KL advised that Glasgow Sheriff Court would tell agents that a motion would not call before a certain time to allow agents to plan when to attend court. 
Sheriff Mackie advised that Chapter 36A cases will be assigned for 2pm as they may be lengthy. She also advised that opposed motions in the C.O.S appear to be dealt with the next business day. This would not be possible in ASPIC due to Sheriff’s criminal business before civil courts.

AH advised the group that the number of C.O.S opposed motions can be checked in their chapter 43 report. 

Sheriff Mackie advised that the issue of how to deal with hearings of opposed motions would continue to be considered.

Missing mail
KL raised the issue of parts of process submitted to the court going missing  TG supported this. There had been discussions about this with the court runners from Clyde and Co. 
Sheriff Mackie suggested a number of possibilities for documents going missing which may in part be related to the volume being presented and how documentation was identified.. 

KL asked about the current staffing levels for PI.. ID advised the team is currently made up of 3 EOs and 8 AO’s to cover the ASPIC and the local PI court. 
GW asked the group that if court runners are attending the public counter to ask to speak with a member of the PI team. 
NID Letters
Sheriff Mackie advised the group that the letter the court sends after the NID is lodged will no longer be issued. Sheriff Mackie reminded the group that the letter was not a requirement and appears to be causing confusionparticularly to agents with cases with multiple defenders. 
From the date of this meeting the clerks will no longer issue the letter to solicitors in all PI actions .

AOCB
IL raised the issue of writs being warranted where not all of the medical institutions were identified in the averments. The main issue appeared to relate to the details of any physiotherapist attended by the pursuer. The group discussed whether  a physiotherapist was a medical practitioner.  It was agreed that it was generally accepted that he would be so regarded.  The group also discussed the difficulties for the defender in recovering their records under specification if they were not averred. 

It was agreed that the details should be averred in the Initial Writ, that the pursuer’s agent should be obtaining that information prior to drafting the writ, and that if the details were not included the defender’s agent should contact the pursuer’s agent for them.  It was also agreed that Initial Writs would continue to be warranted even if these details were not averred.

KL raised the issue of specification of documents having been granted where the havers were in England. It was understood by her that motions including havers out with Scotland would be returned to agents.  Sheriff Mackie expressed the view that recovery should be by letter of request. No contrary view was expressed.
KL asked if technology can be used for submissions. Sheriff Mackie agreed this would be possible. 
KL also raised a point about the new compulsory pre-action protocol and absence of any arbiter if there was a dispute about recovery of any outlays.  Sheriff Mackie obtained her agreement to pass her concerns to Lord Armstrong.. 

Date of the next meeting 13 December 2016 at 4:15pm
	


