Minute of Meeting

A meeting of the Edinburgh Sheriff Court Personal Injury Users Group was held in the Level 5 Conference Room at Edinburgh Sheriff Court on 7 June 2016 at 4.15
Present:
Sheriff Mackie – Chair

Sheriff Reith QC

Sheriff Braid

Sheriff McGowan

Sheriff Liddle

Gail Edwards – Civil S.E.O

Gemma Gow – PI Depute

Eilidh Hunter – PI Depute

Fiona Pryke – PI Depute

Samantha Jackson – PI Clerk

Wendy Dalgleish – Scottish Legal Aid Board

Euan Love – Digby Brown

Peter Crooks – Lanarkshire Accident Law

Shirley Wyles - BLM

Andrew Constable – Clyde & Co

Andrew Henderson - Thompsons

Robert Milligan QC, Advocate
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	Apologies

Apologies were received from Sheriff Arthurson QC.

The group welcomed Wendy Dalgleish who was appearing on behalf of Catriona Whyte, Euan Love appearing on behalf of Kim Leslie, Shirley Wyles appearing on behalf of Ian Leach and Andrew Constable appearing on behalf of Tanya Gordon.

Minute of Previous Meeting

EL raised a point in relation to the conclusions made under the Pleural Plaques cases heading. He advised that KL did not agree with the conclusion made by the group and wished the matter to be considered again. Sheriff Mackie advised that there was a difference between an error in the minute and wanting an issue to be re-raised and she felt that KLs objection fell into the latter category. The issue of Pleural Plaques cases was discussed later in the meeting.
The minute of meeting of 8 March 2016 was then approved.

Matters Arising

Recording of Evidence

Sheriff Mackie advised that the practice note dealing with recording of evidence was still in draft form. The delay in issuing the practice note was partly due to a technical issue arising in relation to the muting of conversations between the sheriff and the clerk. 

It was noted that the Court of Session practice note contains a statement that softly spoken conversations undertaken away from the direct vicinity of microphones are unlikely to be picked up by the recording systems. However testing in the Sheriff Court has shown that all conversations, whether softly spoken or not, are being picked up by the recording and sound enhancement equipment. As such agents are to be advised and alerted to the fact that any conversation that takes place in the court room risks being recorded. If any party requires to have a conversation that they do not wish to be recorded they should request an adjournment. The Sheriff Court practice note will be revised accordingly.

Pleural Plaques Cases

Sheriff Mackie thanked EL for producing a discussion paper for Digby Brown on this matter.

At the meeting on 8 March 2016 the Personal Injury User Group (PIUG) briefly discussed a proposed adoption of  the Court of Session practice note in relation to pleural plaques cases.  It had been considered that it would be appropriate to follow the same procedure in these cases.  Since that meeting Sheriff Braid had considered motions to sist a number of these actions and issued a note in James Goligher v Flow Part Limited 2016 SC EDIN 39) In his note he expressed doubt as to whether the Sheriff Court had the power to issue a direction like the Court of Session in relation to the treatment of specific types of cases.  Having considered the matter further Sheriff Mackie had concluded that neither the Sheriff nor the Sheriff Principal appeared to have the power to issue such a direction. As such it was unnecessary to consider further the concerns raised in Digby Brown’s discussion paper.

Sheriff Mackie advised that the general practice note will contain a paragraph in relation to pleural plaques to the effect that if parties agree to adopt the Court of Session direction procedure then this would be allowed as long as any motion was made before defences were lodged and a timetable issued. If a motion to sist was made after this then it would be considered on a case by case basis.

AC queried the cost implication to defenders if parties did not agree to proceed along the Court of Session direction. If the timetable proceeded and the pursuer delayed providing information or medical reports then motions would have to be made to vary the timetable or discharge the proof. Sheriff Mackie advised that any argument about expenses incurred due to any delay caused by the pursuer would be dealt with on a case by case basis but stated that the sheriffs would be encouraging early disclosure of employment information and medical reports.

Chapter 36 Report
Sheriff Mackie discussed the report and noted that the average number of cases lodged during the last quarter has increased to 226 per month from 156 per month and the number of electronic motions lodged during the period (1567) equated to approximately 20-30 motions per day.

The number of proofs assigned to each 2 week sitting has now increased to 150 from 50.

RM raised the question of the court using 1 week sittings, along the lines of the Court of Session, rather than 2 week sittings as this may cause issues when citing expert witnesses. if it was not known in which week dates would be assigned.

Sheriff Mackie advised that the issue was under consideration by the Sheriff Principal.  Sheriff Mackie explained that the idea behind the arrangement whereby one Sheriff presided over two weeks of proofs was in order to accommodate proofs requiring more than 4 days.  RM indicated that that was a preferable arrangement to that in the Court of Session where such proofs were assigned separately leading to additional delay.  Sheriff Mackie suggested that it may be that discussion could take place with any skilled witnesses and when enrolling the motion that accompanies the record, parties could provide a note of unsuitable dates for their skilled witnesses and the Sheriff Clerks office would try to assign the proof date to accommodate these.  PC and AH were content with advising their witnesses when the dates were assigned to avoid the possibility that some witnesses would be awkward about their availability.  Sheriff McGowan pointed out that if a proof spilled over additional dates would be found.  Sheriff Mackie suggested that this was a different and unforeseen situation from the requirement to assign dates based on parties’ estimate at the stage of the record being lodged.

Sheriff McGowan also reminded members that if there are genuine difficulties with a witness’ availability then their evidence could be taken on commission.

RM asked if the quarterly Chapter 36 Reports were available to the public. EH advised that they will be published on the website.

At the hearing on 8 March 2016 it had been requested that the subject of ‘other’ in the breakdown of actions by type could be broken down further and that the reasons for variation of the timetable could be given. EH advised that due to the new ICMS database system being in development the changes needed to provide this information could not be done on the current database.

EH also advised that the report for the period 1 March 2016 to 31 May 2016 should also reflect that 1 Jury Trial had now been assigned for October 2016.

Sheriff Mackie then discussed the FAQs/Problems Arising on page 13 of the Report. The backlog in processing motions had been due to staffing issues. Staff numbers had not been increased when originally planned but they are now in place and the team had been re-organised and restructured. This, in addition to significant amounts of weekend overtime, had resulted in the backlog of motions being significantly reduced.

Joint  Minutes
Sheriff Mackie advised that many joint minutes that are being lodged are in the form of motions rather than minutes. The joint minute should only address matters in relation to the craves because the court cannot grant decree beyond those. Any request for certification of witnesses or sanction for counsel should be in the motion rather than the joint minute.

RM advised that the style of joint minute in the Court of Session included reference to certification of skilled witnesses.  EL advised that for the past 18 months the Court of Session has insisted that certification be in the motion.  Sheriff Reith explained the principles behind the requirement for the issue of certification being in the motion namely that it was a matter about which the court had to be satisfied.

SW stated that it can be important for the question of certification of witnesses to be agreed between parties before the motion is lodged and having it in the joint minute reflected parties agreement.

Sheriff Mackie advised that parties could agree matters and reflect that agreement in the joint minute including certification of witnesses but that if it was only in the joint minute when interponing authority to the joint minute certification could not be granted.

Sheriff Mackie also reminded the members that any motion for certification of witnesses must fully design the witness, name and address, and state what they have done eg prepared a report, carried out investigations, appeared at proof etc

Certification of Records.

Sheriff Mackie advised that some firms were lodging records that were not being correctly certified. The appropriate docquet appeared on the records but they were not being signed. Members were asked to remind their colleagues to certify the records correctly.

Motions

There is only 1 personal injury procedural court per week for dealing with opposed motions and all other procedural business. The current waiting time for hearing an opposed motion is approximately 3 weeks. This court is loaded based on the estimated time for the opposed motion given by agents and Sheriff Mackie reminded members that the estimated times should be as accurate as possible as some motions take less than their estimated time while others can take more time. This is resulting in court time not being used as efficiently as possible.  It was recognised that the delay in the hearing of opposed motions was too long and this would require to be looked at.

If an opposed motion requires to be heard urgently eg to discharge a proof the following week, parties were requested to put ‘Urgent’ in the subject heading on the email and provide an explanation for the urgency in their email.

Multiple Defender Cases
AC advised that the letters issued on the receipt of NIDs are not stating the agent’s reference and this is causing issues as, when there are different dates for the different defenders lodging defences, it is unclear to which defender which date relates to. This arose in cases in which a number of defenders were represented by one firm and by different agents within the firm.  GG advised that this was due to an issue with CMS not pulling the reference but that due to the development of the new ICMS database this was not something that could be rectified at present. FP to check that ICMS are aware of the issue and that appropriate testing on this issue is carried out.
AOCB
Sheriff Liddle advised that parties in their specification of documents are failing to enter the dates between which documents are called for. Even if parties are seeking medical records from birth to date then these dates should still be entered. 

In order to assist the sheriffs and clerks at the end of each call in a specification of documents parties should make reference to the statement or answer in which the relevant averments are to be found.

RM enquired what was happening in relation to the mesh cases which had been raised in the All-Scotland Sheriff Personal Injury Court and if these had been remitted to the Court of Session. Sheriff Mackie advised that the sheriff court is unable to remit them directly to the Court of Session but instead where appropriate must ask the Court of Session to allow  the cases to be remitted. She also advised that the motions to remit them was currently at avizandum.

Sheriff Mackie then advised the group that both Eilidh Hunter and Gemma Gow would be leaving the Personal Injury team at the end of the week. She thanked them for all their hard work over the past year. Fiona Pryke was named as the new secretary to the Personal Injury User Group.
Date of next meeting

6 September 2016 at 4.15
	EH
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