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Application and interpretation of this Chapter
36A.1.
 (1) 
This Chapter applies to actions appointed to the procedure in this Chapter by virtue of rule 36.C1 (actions based on clinical negligence), rule 36.F1 (disapplication of personal injuries procedure), or under paragraph (2).

(2) The sheriff may, after considering the likely complexity of an action and being satisfied that the efficient determination of the action would be served by doing so, appoint an action to which Chapter 36 applies (including actions relating to catastrophic injuries) to the procedure in this Chapter, rather than personal injuries procedure.

(3) Any party to an action may apply by motion to have the action withdrawn from the procedure in this Chapter.

(4) No motion under paragraph (3) will be granted unless the court is satisfied that there are exceptional reasons for not following the procedure in this Chapter.

(5) These Rules apply to an action to which this Chapter applies, subject to the following modifications—

(a) Chapters 9, 9A, 10, 22 and 28A do not apply;

(b) despite subparagraph (a), the following rules of Chapter 9 apply—

(i) rule 9.1 (notice of intention to defend);

(ii) rule 9.3 (return of initial writ);

(iii) rule 9.5 (process folder);

(iv) rule 9.6 (defences);

(v) rule 9.7 (implied admissions);

(c) in the application of rule 18.3(1) (applications to amend), a minute of amendment lodged in process must include, where appropriate, confirmation as to whether any warrants are sought under rule 36.B1(2)(a) (warrants for intimation) or whether a specification of documents is sought under rule 36.B1(2)(b) (specification of documents);

(d) rule 18.5(3) (fixing of hearing following service of amended pleadings and lodging of notice of intention to defend) does not apply;

(e) in the application of rule 19.1 (counterclaims) a counterclaim may also include—

(i) warrants for intimation so far as permitted under these Rules; and

(ii) a specification of documents in Form PI2;

(f) in rule 19.4 (disposal of counterclaims), paragraph (b) does not apply;

(g) in the application of rule 20.6 (procedure following answers)—

(i) paragraphs (1) and (2) do not apply; and

(ii) where  a  third  party  lodges  answers,  any  timetable  already  fixed  under rule 36A.9(5)(b) will apply to the third party;

(h) rule 29.11 does not apply;

(i) references elsewhere in these Rules to an Options Hearing are to be ignored; and

(j) 
references elsewhere in these Rules to any action carried out before or after the closing of the record will be construed as references to that action being carried out before, or as the case may be, after, the closing of the record under rule 36A.7.

(6) In this Chapter—

“personal injuries”, “personal injuries action” and “personal injuries procedure” have the meanings given in rule 36.A1;

“witness statement” means a written statement containing a factual account conveying the evidence of the witness;

“proof” includes jury trial where an action is proceeding in the all Scotland sheriff court, and references to an action being sent to proof are to be construed as including the allowing of a jury trial in the action.
Form of initial writ
36A.2. 
Where the sheriff appoints an  action  to  the  procedure  in  this  Chapter  under rule 36A.1(2)—

(a) the pursuer must within 14 days thereof lodge a revised initial writ in Form G1 (form of initial writ); and

(b) the defender must thereafter adjust the defences so as to comply with rule 9.6(2) (defences).

Averments of medical treatment
36A.3.
 The condescendence of the initial writ in an action to which this Chapter applies must include averments naming—

(a) every general medical practitioner or general medical practice from whom; and

(b) every hospital or other institution in which,
the pursuer or, in an action in respect of the death of a person, the deceased received treatment for the injuries sustained, or disease suffered.

Making up open record
36A.4. (1) 
The pursuer must lodge a copy of the pleadings in the form of an open record within the timescale in paragraph (2), (3) or (4), as the case may be.

(2) As regards an action appointed to this Chapter under rule 36.C1 (actions based on clinical negligence), the open record must be lodged within 14 days after the date on which defences are lodged under rule 9.6.

(3) As regards an action appointed to this Chapter under rule 36.F1 (disapplication of personal injuries procedure), the open record must be lodged within 14 days after the date on which defences are adjusted in accordance with rule 36.F1(4)(b).

(4) As regards an action appointed to this Chapter under rule 36A.1 (actions withdrawn from Chapter 36 by sheriff), the open record must be lodged—

(a) where the action is appointed to this Chapter before the lodging of defences, within 14 days after the date on which defences are lodged under rule 9.6; or

(b) where the action is appointed to this Chapter following the lodging of defences, within 14 days after the date on which defences are adjusted in accordance with rule 36A.2(b).

Period for adjustment
36A.5. (1) 
Where, under rule 36.C1 (actions based on clinical negligence), 36.F1 (disapplication of personal  injuries  procedure),  or  36A.1  (actions  withdrawn from Chapter 36 by sheriff), the sheriff orders that a cause will proceed in accordance with this Chapter, the sheriff must continue the cause for adjustment for a period of 8 weeks, which will commence the day after the lodging of the open record under rule 36A.4.

(2) 
Paragraphs (2) and (3) of rule 9.8 (exchange and record of adjustments) apply to a cause in which a period for adjustment under paragraph (1) of this rule has been allowed as they apply to the period for adjustment under that rule.

Variation of adjustment period
36A.6.
 (1) 
At any time before the expiry of the period for adjustment the sheriff may close the record if parties, of consent or jointly, lodge a motion seeking such an order.

(2) The sheriff may, if satisfied that there is sufficient reason for doing so, extend the period for adjustment for such period as the sheriff thinks fit, if any party—

(a) lodges a motion seeking such an order; and

(b) lodges a copy of the record adjusted to the date of lodging of the motion.

(3) A motion lodged under paragraph (2) must set out—

(a) the reasons for seeking an extension of the period for adjustment; and

(b) the period for adjustment sought.

Closing record
36A.7. (1) 
On the expiry of the period for adjustment, the record closes.

(2) Following the closing of the record, the sheriff clerk must, without the attendance of parties—

(a) prepare and sign an interlocutor recording the closing of the record and fixing the date of the Procedural Hearing under rule 36A.9, which date must be on the first suitable court day occurring not sooner than 21 days after the closing of the record; and

(b) intimate the date of the hearing to each party.

(3) The pursuer must, no later than 7 days before the Procedural Hearing fixed under paragraph (2)—

(a) send a copy of the closed record to the defender and to every other party; and

(b) lodge a certified copy of the closed record in process.

(4) The closed record is to consist only of the pleadings of the parties and any adjustments and amendments to them.

Lodging of written statements
36A.8. Each party must, no later than 7 days before the Procedural Hearing fixed under rule 36A.7(2) lodge in process and send to every other party a written statement containing proposals for further procedure which must state—

(a) whether the party is seeking to have the action appointed to debate or to have the action sent to proof;

(b) where it is sought to have the action appointed to debate—

(i) the legal argument on which any preliminary plea should be sustained or repelled; and

(ii) the  principal  authorities  (including  statutory  provisions)  on  which  the argument is founded;

(c) where it is sought to have the action appointed to proof—

(i) the issues for proof;

(ii)
the names, occupations (where known) and addresses of the witnesses who are intended to be called to give evidence, including the matters to which each witness is expected to speak and the time estimated for each witness;

(iii)
whether any such witness is considered to be a vulnerable witness within the meaning of section 11(1) of the Act of 2004 and whether any child witness notice under section 12(2) of that Act or vulnerable witness application under section 12(6) of that Act has been, or is to be, lodged in respect of that witness;

(iv)
the progress made in preparing and exchanging the reports of any skilled persons;

(v)
the progress made in obtaining and exchanging records, particularly medical records;

(vi)
the progress made in taking and exchanging witness statements;

(vii)
the time estimated for proof and how that estimate was arrived at;

(viii)
any other progress that has been made, is to be made, or could be made in advance of the proof;

(ix)
whether an application has been or is to be made under rule 36B.2 (applications for jury trial).
Procedural Hearing
36A.9. (1) 
At the Procedural Hearing, the sheriff, after considering the written statements lodged by the parties under rule 36A.8 and hearing from the parties, is to determine whether the action should be appointed to debate or sent to proof on the whole or any part of the action.

(2) Before determining whether the action should be appointed to debate the sheriff is to hear from the parties with a view to ascertaining whether agreement can be reached on the points of law in contention.

(3) Where the action is appointed to debate, the sheriff may order that written arguments on any question of law are to be submitted.

(4) Before determining whether the action should be sent to proof, the sheriff is to hear from parties with a view to ascertaining—

(a) the matters in dispute between the parties;

(b) the readiness of parties to proceed to proof; and

(c) without prejudice to the generality of subparagraphs (a) and (b)—

(i) whether reports of skilled persons have been exchanged;

(ii) the nature and extent of the dispute between skilled persons;

(iii) whether there are facts that can be agreed between parties, upon which skilled persons can comment;

(iv) the extent to which agreement can be reached between the parties on the relevant literature upon which skilled persons intend to rely;

(v) whether there has been a meeting between skilled persons, or whether such a meeting would be useful;

(vi) whether a proof on a particular issue would allow scope for the matter to be resolved;

(vii) whether witness statements have been exchanged;

(viii) whether  any  party  is  experiencing  difficulties  in  obtaining  precognition facilities;

(ix) whether all relevant records have been recovered and whether there is an agreed bundle of medical records;

(x) whether there  is  a  relevant  case  that is supported  by evidence of skilled persons;

(xi) if there is no evidence of skilled persons to support a relevant case, whether such evidence is necessary;

(xii) whether there is a relevant defence to any or all of the cases supported by evidence of skilled persons;

(xiii) if  there  is  no  evidence  of  skilled  persons  to  support  a  relevant  defence, whether such evidence is necessary;

(xiv) whether causation of some or all of the injuries is the main area of dispute and, if so, what the position of the respective skilled person is;

(xv) whether valuations have been, or could be, exchanged;

(xvi) if valuations have been exchanged showing a significant disparity, whether parties should be asked to provide an explanation for such disparity;

(xvii) whether a joint minute has been considered;

(xviii) whether any of the heads of damage can be agreed;

(ixx)  
whether any orders would facilitate the resolution of the case or the narrowing of the scope of the dispute;

(xx) whether a pre-trial meeting should be fixed;

(xxi) whether amendment, other than updating, is anticipated; and

(xxii) the time required for proof.

(5)
Where the action is sent to proof the sheriff must—

(a)
fix a date for the hearing of the proof;

(b)
fix a pre-proof timetable in accordance with rule 36A.10.

(6)
The sheriff may fix a further Procedural Hearing—

(a)
on the motion of any party;

(b)
on the sheriff’s own initiative.

(7)
A further hearing under paragraph (6) may be fixed—

(a)
at the Procedural Hearing or at any time thereafter;

(b)
whether or not the action has been appointed to debate or sent to proof.
Pre-proof timetable
36A.10. (1) 
The pre-proof timetable mentioned in rule 36A.9 (5)(b)  must  contain provision for the following—

(a) no later than 24 weeks before the proof—

(i) a date for a pre-proof hearing;

(ii) the last date for the lodging of a draft valuation and vouchings by the pursuer;

(b) no later than 20 weeks before the proof, the last date for the lodging of a draft valuation and vouchings by the defender;

(c) no later than 16 weeks before the proof, the last date for the lodging of witness lists and  productions, including a paginated joint bundle of medical records, by the parties;

(d) no later than 12 weeks before the proof, the last date for a pre-trial meeting;

(e) no later than 8 weeks before the proof, a date for a further pre-proof hearing.

(2) Rule 36.K1(1), (2)(b) and (5) applies to a pre-trial meeting held under this Chapter as it applies to a pre-trial meeting held under Chapter 36.

(3) Prior to the pre-proof hearing mentioned in subparagraph (1)(e)—
(a)
the  pursuer  must  lodge  in  process  a  joint  minute  of  the  pre-trial  meeting  in Form PI7 (minute of pre-trial meeting);

(b)
the parties must lodge in process any other joint minutes.

(4)
At any time the sheriff may, at the sheriff’s own instance or on the motion of a party—

(a)
fix a pre-proof hearing;

(b)
vary the pre-proof timetable,

where the sheriff considers that the efficient determination of the action would be served by doing so.

Power of sheriff to make orders
36A.11. (1) 
Following the fixing of a hearing under rule 36A.9(6) or 36A.10(4)(a), or the variation of the pre-proof timetable under rule 36A.10(4)(b), the sheriff may make such orders as the sheriff thinks necessary to secure the efficient determination of the action

(2) 
In particular, the sheriff may make orders to resolve any matters arising or outstanding from the written statements lodged by the parties under rule 36A.8 or the pre-proof timetable fixed under rule 36A.9(5)(b).


