Minutes of Sheriff Court Rules Council Meeting

McDiarmid Park, Perth
07 August 2009 10.30am

PRESENT 
Sheriff Principal Sir S S T Young Bt QC 

Sheriff M J Fletcher 

Mr J d’Inverno
Mr F Simpson

Ms C McLachlan
Mr G Murray

Mr A Johnston 
Mr R McMillan

Ms S O’Neill
Ms R Smith

Mr C McKay

Ms C Breeds (Lord President’s Private Office)

Ms J Alcock (Lord President’s Private Office)

Mr S McCourt (Secretary)
Mr A Hughes (Assistant Secretary)
Miss M O’Neill (Assistant Secretary)
1 Apologies 
Sheriff Principal J A Taylor
Sheriff W Holligan 

Sheriff C Scott
Mr S Brand
Mr S Di Rollo QC

The Chairman welcomed Mr Murray to the meeting.  He advised that Mr Murray had been appointed to replace Mr Way.  He also welcomed Ms Alcock to the meeting.  Ms Alcock advised that she would be drafting the majority of the sheriff court rules and would be attending future meetings on behalf of the Lord President’s Private Office.  
2 Minutes of previous meeting

The minutes of the previous meeting were approved. 

Matters Arising:
Ordinary Cause Personal Injury Rules

The Chairman confirmed that the rules will come into force on 02 November 2009.  He advised that a Practice Note was in the pipeline.

Adoption
The Chairman advised that the rules will come into force on 28 September 2009.  He expressed thanks to the working group for their contribution and in particular thanked Ms Montgomery in relation to her drafting work and to Miss O’Neill in her work as secretary.  The Chairman advised that he is considering the content of a Practice Note in consultation with Sheriff Fletcher and Mr Brand.
Action:
Sheriff Principal Young, Sheriff Fletcher and Stephen Brand



to consider the content of a Practice Note
Bankruptcy and Diligence (Scotland) Act 2007
The Secretary advised that further amendments have been instructed in relation to the money attachment provisions.  He advised however that as the Accountant in Bankruptcy had since raised further issues in relation to the provisions, the matter would have to be further considered at the next LPAG meeting on 17 August.  The future of the group would also be considered at that meeting.
The Secretary advised the following matters are still outstanding:

· Removings – a consultation letter has been issued to interested parties.  The consultation will close on 01 October 2009.  

· Land Attachment - provisions are still scheduled to commence the end of 2009/beginning of 2010.  

· Admiralty – a draft paper has been provided for consideration at the next LPAG meeting

Miscellaneous Instrument

The Chairman advised that this instrument had now been cleared, subject to minor amendments in relation to the time order provisions.
3 Companies Act 2006 – Sec 266
The Council considered the points raised in the drafter’s note.  It was agreed that there was no need for a provision for the management of the process or in relation to the expenses of the derivative proceedings.  The Council confirmed that it was envisaged that a full response should be lodged in the event the application is to be opposed.  The secretariat undertook to instruct the drafter on those terms.
The Council considered the draft in light of the decision of Lord Reed in a reclaiming motion in the Petition of Alexander Marshall Wishart v Castlecroft Securities Ltd and Others.  The Council had no other comments to make in relation to the draft.  The Council agreed that the amended draft should be cleared by the Chairman in due course.
4 Time Order Extracts/Summary Cause & Small Claim Averments
The Council considered the papers produced by Ms Smith.  Ms Smith spoke to the paper in relation to small claims/summary cause averments and suggested the best way forward would be for the guidance to be amended.  The secretary advised that he had spoken to the Scottish Court Service Policy and Legislation Branch who indicated that the guidance would only be amended if there were to be changes to the rules.   In light of this, the Council considered whether it would be appropriate to change the style forms contained within the Act of Sederunt.   The majority of members agreed that no action was required at this stage.  
Ms Smith spoke to her paper in relation to time order extracts.  The new Time Order applications provided for within the miscellaneous instrument were discussed and it was agreed that as they allowed for various orders to be made it would be impractical to prescribe a style form.  The secretariat undertook to forward a copy of the instrument, once made, to Ms Smith.  If need be, the matter could be reviewed in the future. 
5 Public Health (Scotland) Act 2008
The Council considered the draft Act of Sederunt along with the points raised in the drafter’s note.  The Council was content with the approach adopted by the drafter in relation to the points raised.  In relation to orders under part 4 of the Act, the Council agreed to include provision that, where appropriate, Forms 52 and 55 should be served along with a copy of the order.  The secretariat undertook to instruct the drafter in relation to the matters considered.
The Council considered the draft forms and it was agreed that they would be considered in further detail by the Chairman and Sheriff Scott with the drafter being instructed accordingly.  In particular, it was agreed that Forms 52 and 55 required to be amended to prescribe a pro forma rather than a style, to allow the form to be completed manually.  Ms O’Neill and Ms Smith agreed to consider the final draft of these forms.

Subject to the above amendments, the draft was cleared in principle by the Council.  It was agreed that the final instrument should be cleared by the Chairman in consultation with Sheriff Scott.

Action:
Sheriff Principal Young and Sheriff Scott to consider draft



Forms



Ms O’Neill and Ms Smith to consider Forms 52 and 55

6
Human Fertilisation & Embryology Act 2008
The Council considered the paper produced by the Secretariat along with the policy paper.  It was agreed that the Council would require sight of the Regulations before rules of court could be instructed.  However, in principle, it was agreed that the rules should replicate the current rules of court with suitable modifications for new categories of applications.  It was agreed that a working group comprising of Sheriff Principal Young, Sheriff Fletcher and Mr Brand would consider the Regulations, once available, and instruct a draft instrument to be considered by the Council at the next appropriate meeting.
Action:
Sheriff Principal Young, Sheriff Fletcher and Mr Brand to



consider the Regulations once available 

7
Protection of Vulnerable Groups Act 2007
The Council considered the policy paper along with the relevant provisions of the Protection of Vulnerable Groups Act 2007.  The Council expressed thanks to the Secretariat for the comprehensive paper produced in relation to this and the following item on the agenda.  The Council was of the view that the normal summary application rules should apply and that no specific rules of court would be required.
8
Pensions Act 2008          
The Council considered the policy paper along with the relevant provisions of the Pensions Act 2008.  Members agreed that there should be provision in rule 33.7 of the Ordinary Cause Rules for intimation to the Board of the Pension Protection Fund as a consequence of sec 8(1)(bab) of Schedule 7.  It was agreed that a similar provision is required for rule 33A.7 as a consequence of sec 12B(2) of Schedule 7.  Members also agreed that reference to the type of application will require to be inserted in rule 33.51(3) as well as in the corresponding rule 33A.48(3).  The secretariat undertook to instruct the drafter in those terms.
9
 EC Convention on Choice of Court Agreements   
The Council considered the paper provided for the meeting and agreed that no

rules of court are required.  
10
Debt Action Forum Report - Repossessions   
Mr McKay spoke to the briefing paper produced for the meeting and outlined the background to the Debt Action Forum and its sub-group.  He advised that there were two particular recommendations of the sub-group that he wished the Council to consider:  all repossession actions calling in court and lay representation for defenders in repossession actions.  The Council discussed these proposals in detail.  The Chairman advised that he had met with Fergus Ewing to discuss the practical implications of the recommendations of the Repossessions Group Report.  The Council offered views in relation to the proposals.  However, it was emphasised that the role of the Council is to give effect to primary legislation.  Mr McKay confirmed that new legislation was being drafted to address the points raised and advised that this was likely to be introduced in the Autumn.  He advised that the aim of policyholders is to work with the Council to ensure the proposed legislation would be operable in terms of court procedures.  The Council agreed to set up a working group comprising of Ms Smith; Mr d’Inverno; Sheriff Fletcher and Ms McLachlan to consider any proposed legislation in advance of future Council meetings.  
11
Business Update  

The Council noted the progress on the items contained within the business update.

12
SCRC Business Continuity Plan
The Council considered and approved the business continuity plan.  It was agreed that, in the event the Chairman is unavailable because of illness, the following members are authorised to act as temporary chair:  Sheriffs Fletcher, Holligan and Scott.
13
AOCB

SCS Headquarters Relocation

The Secretary advised that, as part of a wider Scottish Court Service Headquarters relocation, the Secretariat would be relocating to Saughton House in November.

Secretariat changes
The Secretary advised the meeting that Karen Stewart had secured a new post in Scottish Government and would be leaving the Secretariat at the end of August.  The Council expressed their thanks to Karen for all her work and wished her well in the future.

Date of subsequent meetings

Friday 06 November 2009

Friday 05 February 2010
Friday 07 May 2010
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