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SCRA response to the Sheriff Court Rules Council’s consultation 
Background
The Children's Hearings System is Scotland’s distinct system of child protection and youth justice. Among its fundamental principles are:

· whether concerns relate to their welfare or behaviour, the needs of children or young people in trouble should be met through a single holistic and integrated system 

· a preventative approach, involving early identification and diagnosis of problems, is essential 

· the welfare of the child remains at the centre of all decision making and the child’s best interests are paramount throughout

· the child’s engagement and participation is crucial to good decision making 

SCRA operates the Reporter service which sits at the heart of the system. SCRA employs Children's Reporters who are located throughout Scotland, working in close partnership with other professionals such as social work, education, the police, the health service, the legal profession and the courts system.

SCRA’s vision  is that vulnerable children and young people in Scotland are safe, protected and offered positive futures. We will seek to achieve this by adhering to the following key values: 

· The voice of the child must be heard
· Our hopes and dreams for the children of Scotland are what unite us 

· Children and young people’s experiences and opinions guide us
· We are approachable and open
· We bring the best of the past with us into the future to meet new challenges
Introduction
SCRA welcomes the opportunity to comment on the draft Sheriff Court Rules. We have set out below our answers to the specific questions posed by the consultation paper. This is followed by a more detailed set of comments on the specific individual Rules. Finally, we have commented on the draft Forms that have been produced. We are grateful for the extension to the submission deadline which has enabled us to produce this more detailed response which we hope will be of assistance in the redrafting process. 
Responses to Questions 
1. In your opinion, is rule 3.3A(4) correctly framed? 

We agree that the child should be required to attend unless excused under section 103 or  section 112, though we are not clear whether rule 3.3A(2) is intended to create a separate route for the sheriff to in effect excuse the child from attending. It would be helpful to define what is encompassed within the term ‘application’ as, by virtue of rule 3.2, rule 3.3A applies to all proceedings where the sheriff is coming to a decision about a child under the Act other than whether to make a child protection order whereas rule 3.3A states it applies to ‘applications’. If a child has a right to attend a hearing but the sheriff dispenses with service on the child, how is the child to exercise that right? We note that under the current rules, service of a proof application cannot be dispensed with. 

2. Should there be further provision for the role of a curator ad litem in applications under the 2011 Act? 
Given the provisions for appointment of a safeguarder, we do not believe it would be appropriate to appoint a curator ad litem for the child.

3.    In your opinion, is rule 3.5A correctly framed?
We suggest that it should be made clear that the safeguarder report is made available to the child (where of sufficient understanding) and relevant persons sufficiently far in advance for them to read and digest it. It should also be made available to the local authority. The terminology in Rule 67.3 could perhaps be utilised. This does raise a core issue which, while not within the scope of these Rules to answer, still bears highlighting; what is/should be the content of a safeguarder’s report to a sheriff? 
4.  Are you of the view that procedures for appointing a safeguarder as set out in Rule 3.7 are sufficient? 

If a hearing has appointed a safeguarder, who then has a locus before the sheriff, we assume that there would be no need to appoint a curator. See also our comment in relation to Q2. 
5. Are you of the view that the terms of Rule 3.8 of the Act of Sederunt (Child Care and Maintenance Rules) 1997 remain appropriate? If not, please provide details as to how this rule should be amended. 

It is important to be clear which safeguarders this rule applies to. It states that it refers to those ‘appointed in an application’. However, what about an appointment by a hearing before the proof? And what about proceedings which might not come within the definition of application (eg an appeal)? 

6.  Should Rule 3.22 which sets out the provisions for applications for evidence of submissions by live link, also be applicable to proceedings under the 1995 Act? 

Depending on the final form of the transitional provisions, there may also be proof applications etc under the 95 Act taking place post go-live. It’s not clear what the effect of proposed rule 3.1(3) is. It is understood that there had been concerns that the provisions for giving evidence by live tv link in civil proceedings did not include witnesses outwith Scotland but within the UK. We are unsure whether rule 3.22 (witnesses other than vulnerable witnesses) and section 20 of the Vulnerable Witness (Scotland) Act 2004 (vulnerable witnesses) address this concern. As rule 3.22 does not apply to vulnerable witnesses, it would seem that rule 3.22(3)(a) is not relevant.
7(a) Should rule 3.64D (which applies to referrals and reviews but not appeals) be made subject to rule 3.77 (the rule for vulnerable witnesses, which applies to referrals, reviews and appeals?

7(b) Is there any requirement to further align those rules?

7(c) If so is a prescribed form required?

On re-reading the current rules 3.77 – 3.81, it seems they are incorrectly placed. They do not apply to appeals and would be better placed in Part XB along with rule 3.64D. 
Rule 3.64D logically follows on from rules 3.77-3.81 as it relates to the same applications for restricted evidence to be heard. Rather than making rule 3.64D subject to rule 3.77 it would be better that rule 3.64D followed rules 3.77 – 3.81 – and as rules 3.77-3.81 shouldn’t be in Part 15 this would be better done by removing those rules from that part. We also note that Form 79 has been amended (mistakenly, we assume) to include reference to appeals. 
In relation to vulnerable witnesses, s.185(2) of the 2011 Act amends section 32 of the Sheriff Courts (Scotland) Act 1971 to enable rules to be made in relation to prohibition of parties personally conducting the examination of witnesses. We were expecting to see rules in relation to this and consider that it is important for them to be included.

8.  Where an application is made to the sheriff by virtue of section 94 as the child is unable to understand the grounds and where section 106(1)(b) applies, it is suggested that a fast track procedure should be adopted where each relevant person accepts the grounds at a hearing before the sheriff before the determination. The effect of section 106(1)(b) therefore is that there has to be a preliminary hearing.  Section 106(4) provides that in certain circumstances, a sheriff may determine the application without a hearing (on the evidence) but this has to be done before the expiry of the period of 7 days beginning with the day on which the application is made.  Rule 3.45 sets out the fast track procedures which may operate within the first seven days of the application being lodged. The Sheriff Court Rules Council would welcome views on the practical implications of the application of Rule 3.45. 

We note that that the s105 and s106 provisions have a complex genesis. We had understood that the intention was to enable the child and relevant persons to be excused the need to attend court in certain tightly defined circumstances. However, this does not seem to be what has been achieved. Given that difficulty, we welcome the attempt to provide an expedited procedure despite the requirement of s.106 for a hearing to take place. We would be happy to engage in further, more detailed discussions on this area of the Rules with the Sheriff Court Rules Council and the Scottish Government if it is felt that this would be helpful in reaching a shared understanding of what can be done to make this provision work as effectively as possible. 

We anticipate there being practical difficulties with arranging a preliminary hearing within the 7 day limit while allowing for the process of adequate notification to parties, and it may be that the expedited process is rarely initiated. However, we consider the process should be available. 

We note that section 106 provides for determination without a hearing (which we see has been taken to mean an evidential hearing) where the section 94(2)(a) application is made on the basis of the child not understanding the ground. Rule 3.45 may require to be similarly restricted – as drafted it applies to any section 94(2)(a) application. However, as within the expedited procedure there is in fact a hearing (albeit a ‘procedural’ one), there may be no need to so limit the expedited procedure.

Section 105 enables the sheriff to dispense with hearing evidence in applications under section 93(2)(a). Section 106 enables the sheriff to determine a section 94(2)(a) application without an (evidential) hearing. There is no provision for the sheriff to dispense with hearing evidence in a section 94(2)(a) application where the application moves to an ‘evidential’ hearing. For example, where an expedited ‘procedural’ hearing does not take place and at the evidential hearing the relevant persons now accept the ground and the child is too young to understand. Section 105 will address some situations but not this example as section 105 requires the child to accept the ground before the sheriff can dispense with hearing evidence. A clear provision enabling the sheriff to dispense with hearing evidence in such circumstances would be helpful.  We also suggest that in proposed rule 3.45(7) the words ‘on evidence’ are removed in order to avoid interpreting this as a requirement that evidence must always be lead where a section 94(2)(a) application proceeds to an ‘evidential’ hearing. We are concerned that otherwise, this would lead to evidence needing to be heard more frequently, when this was not the intention. 
The distinction between a ‘procedural hearing’ and a ‘hearing on evidence’ may be necessary to make sense of section 106. However we wonder how helpful the distinction is and whether it has implications for the use of hearings to determine procedural/case management type issues in proof applications generally. 

We interpret proposed rule 3.45(7)(a) as meaning that a relevant person who is present at the hearing does not accept the ground (rather than meaning that each relevant person must attend and accept). This interpretation fits with section 106(1)(b). 

9.  When an application for a Stated Case is lodged under Part 15 of the 2011 Act should the lodging of the appeal be intimated to the child and/or the relevant person representative? 

Rule 3.59 as currently drafted does not require the lodging of an appeal to be intimated on the representatives of the child or relevant person.  Do you agree with the terms of this rule?

We agree with the terms of the rule. 
10. Are any rules required in respect of leave to appeal in frivolous and 

 vexatious appeals under section 159 of the 2011 Act? 

We do think that rules are probably necessary and would want to be a party to any application for leave.

11.  Should there be provision in the rules for an application to be made to the court which has jurisdiction over the child? What in your view would be the advantage and disadvantage of such a provision?

We do not believe that this is necessary. 
      12. Should there be provision in the rules for the transfer of cases from one sheriff court to another, on cause shown, and should any criteria be specified for such a transfer?

Our view is that they can be transferred within a sheriffdom currently (and in fact, this does happen). There is no power to transfer to a court outwith the sheriffdom, so extending flexibility could be useful, though it is likely to be very rarely used. Setting criteria is probably not necessary.

13. Please provide any further comments on the proposed rules, referring to the numbered rule where appropriate in your comments. 

Generally, we consider that non-disclosure needs to be more clearly dealt with, for example by creating an overriding provision that all communications required by the rules are subject to compliance with any non-disclosure measure made by a court or children’s hearing and subject to disclosure of whereabouts not being likely to cause significant harm to child or relevant person (using the equivalent wording from the procedural rules). 

We would like a provision equivalent to OCR 29.3 and RCS 36.8 which allow written statements (including affidavits) and reports, admissible under section 2(1)(b) of the Civil Evidence (Scotland) Act 1988, to be received in evidence without being spoken to by a witness. The primary legislative power for this would flow from paragraph (e) of section 32(1) of the Sheriff Courts (Scotland) Act 1971 which allows the Court of Session to make rules “in respect of any category of civil proceedings for written statements (including affidavits) and reports, admissible under section 2(1)(b) of the Civil Evidence (Scotland) Act 1988, to be received in evidence, on such conditions as may be prescribed, without being spoken to by a witness;”.  

Detailed Rule-by-Rule response 
Rule 2(8)

It will be important to ensure that the safeguarder provides the report to the family. 

We consider that Rule 3.5A(2)(b) should commence: “Other than as outlined in paragraph 1…” 

Rule 2.16(a) and (b) 

We believe that the amendment to Rule 3.16(3) must not be capable of being interpreted to require the sheriff clerk to cite the Principal Reporter and the authors or compilers of reports in every case. It must be clear that the qualification of ‘whom the sheriff may wish to examine’ applies to the citing of the Principal Reporter and authors/compilers of reports as well as to ‘any other person’. 

Existing rule 3.8 refers to a safeguarder appointed in an application. Is there any need for clarification that this includes a safeguarder appointed by a hearing? 
Rule 2(19)

Replaces rule 3.22. In the new 3.22(2) the definition of witness excludes a vulnerable witness but subrule (3) provides a Form for application for a child witness. 
Rule 2(31)(4) 

See our response to Q8 (above) which addresses the s105 and s106 procedures. 
Rule 2(31)(6) 
Doesn’t say that the service and intimation is to be carried out by the sheriff clerk. We believe that this should be stated explicitly

Rule 2(34)

Amends Rule 3.48. The amendment is a little clumsy and should better reflect the terminology of the Act (eg by allowing amendment of any fact supporting the section 67 ground or grounds in the statement of grounds). 

Rule 2(40)

Amends rule 3.53. The new rule 3.53(1A)(b) requires an appeal to be accompanied by a copy of the decision complained of and any document relevant to it that was before the children’s hearing. The Reporter retains a duty to provide the decision, reasons and all hearing papers for section 154 appeals (general appeals) but we do not see equivalent provisions for specialised appeals under sections 160, 161 or 162. We are concerned that having a different approach for different appeals could cause confusion. Similarly, providing two sets of papers in section 154 appeals might also lead to confusion. There is also a risk that what is provided by the appellant might not be the complete set of papers. It is also likely to lead to increased requests for copy papers.

Rule 2(43) 
Amends existing rule 3.56. It would be appropriate to further amend rule 3.56(2) so that the sheriff clerk has the duty to send out copies of reports which have been required by the sheriff, rather than the reporter having the duty. This would ensure that reports required by the sheriff are correctly seen as the court’s responsibility. 
Rule 2(44)(b)

Refers to Rule 3.58. We consider that there needs to be explicit provision for all the disposal options open to the sheriff on an appeal - for example, where the sheriff makes, continues or varies an ICSO, CSO or MEO – (Rules 3.64A-C). Where the sheriff requires the Principal Reporter to arrange a hearing “for any purpose for which a hearing can be arranged under this Act”, the sheriff will have to be specific as to what the purpose of the hearing is.  Likewise, if sheriff grants, varies or continues a warrant to secure attendance, there will need to be explicit provisions re this.

Rule 2(45)
New Rule 3.58B(2) should refer to Rule 3.3, not 3.4. 

3.58B(4) there needs to be a specific provision that the sheriff clerk will forthwith send a copy of the interlocutor to the persons mentioned in rule 3.51 and to the local authorities involved.  Whilst rule 3.51 allows the sheriff to direct other persons to receive notice, this should be a requirement

Rule 2(47)

Amends rule 3.59. Rule 3.59(3) is amended to increase the timescale for the sheriff to issue a draft stated case from 14 days to 21 days. We consider that there should be an amendment to rule 3.59(4) to adjust the timescale for lodging adjustments from 7 days to 14 days.

We consider that 2(47)(c)(2)(c) should say “any” rather than “the” to be consistent with the Procedural Rules and other parts of the court rules.

In relation to 2(47(e), we are concerned that this amendment may effectively mean that the appellant could raise a new ground of appeal. It should be restricted to a point of law only. 

Rule 2(48)(a) 
Should refer to subparagraph (b) as well as to (a). 

Rule 2(51)(d)

We consider that there should be a further sub-paragraph as follows: “Where the applicant does not wish to disclose the address or whereabouts of the child or any other person to persons receiving notice of the application, information regarding this”. Please see also our general comments on non-disclosure. 
Rule 2(52)

We do not believe that paragraph (3) should be omitted as we do not believe that there is an intention to require sheriffs to hear evidence where the applicant may not have met one of the provisions of s.111(3). Rule 3.63(3) has served a useful clarifying purpose and we would wish it to continue.
Rule 2(53)

We believe that this should refer to Rule 3.64(1) as otherwise paragraph (2) of the Rule would be deleted. 

3.64A(4) This does not explicitly allow sheriff to dispense with service on child, and is inconsistent with the terms of rules 3.3, and 3.4.

3.64C There should be a similar provision for warrant to secure attendance as it can contain conditions per s88. Also, the sheriff clerk should intimate this to police.

Rule 4

It would be useful to see more specification of what should be in a section 62 statement and include things like a list of witnesses, a list of documentary evidence and a note of evidence relevant to the concern.

Comments on the Forms
Forms which have been revoked and not replicated

We note that Form 30 (notice to child of application for a further detention warrant (s67)) and Form 38 (notice of application for further detention of child to person in named in application or any other person (s67)) have been revoked and not replicated.  

Given a decision of such importance to a child and to their family, it seems odd that there is no child-friendly form of notification provided, and no standard notification to parents, whereas for most other court applications these forms are provided. SCRA has recently much reviewed and revamped much of our own communications material with a view to making it more child friendly and easier to understand. We would be happy to co-operate with the Rules Council on work of this nature to share our experience. It might also help if, so far as possible, there was a degree of consistency of wording across the various forms and letters that children in the Hearings System might receive. 
We suggest that consideration is given as to whether there is a need to replicate with amendments Forms 30 and 38 to have a form of notification to the child, relevant person, person named in application etc. for an ICSO application or extended ICSO application under ss98 and 99. 

We also suggest that there is a need to consider whether the terms of rule 3.64A should be amended to make written notification with a certain time period, with the ability of the sheriff to dispense with this

Forms which have been substituted in their entirety

All forms

We question whether there is a need to repeatedly say “within the meaning of rule 3.1(1)” after each reference to “relevant person”?

The date of birth of the child is probably more useful to include both for information and as an identifier - rather than address – therefore we suggest that consideration is given to including the date of birth wherever there is a reference to “[insert name and address of child]”. 

Form 32A

“Set aside” should read “terminate”. 

“Then” should be “the” before “[name court]”

Form 43A

We wonder if the duty to keep documents confidential (para c) needs to be strengthened, perhaps with a reference to s.182 of the primary legislation.  

Form 44A

In paragraph 1 after “child” insert “or by said relevant person(s)”

Form 44B

In paragraph 1 after “child” insert “or by said relevant person(s)”

Form 61

In paragraphs 2 and 3, care will have to be taken about disclosing the address of the safeguarder and possibly the address of relevant persons as the appeal forms part of the papers which is sent to other parties.

Para 4 – there is a comment by the drafter that the instructions require a provision regarding the current whereabouts of the child, but that the drafter is not clear why.  Equally, we are not clear why this is necessary and doubt that it should be included.  The appellant may not know the current whereabouts if there is a non-disclosure provision. It would be dangerous to require the current address to be specified in case the address is inadvertently disclosed perhaps to another relevant person to whom the address is not to be disclosed.  If it is simply to provide the sheriff clerk with the address for service, this can be dealt with by informal contact between the clerk and the Reporter, as is currently the case.  If the child’s current address is to be included in the application, but there is a non-disclosure provision in place, then additional wording along the lines of “*[The child’s current place of residence is not to be disclosed to [insert name of person]]”.  But this adds lots of complications for the person making the application.

Para 6 – we are not sure why the sheriff would be asked for a written note at this stage. 

Form 62

Para 1 – after “children’s hearing” on line 2 add “or pre-hearing panel”

Para 1 – the last sentence states “A copy of the relevant person determination is attached.” But the terms of rule 3.53(1A)(b) are that the appeal must be “accompanied by a copy of the decision complained of and any document relevant to it that was before the children’s hearing”.  It may be that the Appellant will not have these documents – but the form of the appeal should either refer to all documents that are required to be produced with the appeal in terms of rule 3.53 or refer to none of them.

Para 2 and 3 - care will have to be taken about disclosing the address of the safeguarder and possibly the address of relevant persons as the appeal forms part of the papers which is sent to other parties.

Para 4 – same comments as in relation to Form 61

Form 63

Same comments as Form 62.

Form 63A

Para 1 – we question whether it is necessary to insert the actual name of chief social work officer. The chief social work officer is a legal person by virtue of statute irrespective of the person in post at any time. We contrast the position with Form 64A (review of requirement imposed on local authority) where there is no requirement to include the name of any other chief social work officer, but simply to indicate “any other local authority” with an interest.

Para 3 – if it is necessary to keep referring to  rule 3.1(1) then the reference has been omitted here – for consistency it should either always be included or if it is not required, it should not be included anywhere.

Otherwise same comments as Form 62

Form 64A

We question whether it is necessary to insert the name of the National Convenor and consider that the current office address is all that would be required.  

Form 64B

Para 2(d) – delete “insert name of” and replace with “the”. 

Form 65A

Para 2(a) – delete “at (insert address of predominant residence)” – this seems unnecessary. 

Para 2(d) – we do not think there’s a necessity for a reference to section 83(4) and (6) which set out the pre-conditions for a movement restriction condition being imposed rather than the terms upon which the MRC is imposed.  If there is a reference to section 84 then arguably there should be a reference to the MRC regulations, but is there a need to make reference to the statutory provisions which dictate the type of conditions – should that not be a matter of law for the sheriff and the applicant/parties?

Para 2(e) – we do not think there’s a necessity for a reference to section 83(5) and (6) which set out the pre-conditions for a secure accommodation authorisation being imposed rather than the terms upon which the secure accommodation authorisation is imposed.  “84” should be deleted and replaced with “85” although arguably there is no need for statutory reference here as this is matter of law. There is also a need for the phrase “delete as appropriate” at the end of the form. 

Form 65B

There is no need to have the name of the Principal Reporter wherever there is reference to this. The office title on its own is sufficient. 

Part 3 - “Details of order sought” is not included and we question if this is deliberate.   Previously this included a request to:

(i) assign a diet for hearing of the application;

(ii) grant a warrant for intimation/dispense with service (NB terms of 3.54 discussed above); 

and (iii) grant a warrant for a specific period.  

Form 65C

Same comments as Form 65B

Forms which have been amended

All

We question whether there is a need to repeatedly say “within the meaning of rule 3.1(1)” after each reference to “relevant person”?

The term “grounds for (the) referral” should be changed to “section ground” or “statement of grounds” as applicable wherever this appears. 

Form 41

In paragraph 1 the term “grounds for the referral of” should be changed to “section 67 ground in” as per our general comment above. 

Form 47

Part 1 – It would be useful for there to be a section headed “SPECIFIED PERSON”, or a reference to “specified person” within “ANY OTHER PERSON WHO SHOULD RECEIVE NOTICE OF THE APPLICATION”.  Although this is referred to in Part 3, it is important that the specified person (if different from applicant) is flagged up as there is a requirement to notify.

Part 3 – after “37(2)” it should say “and s37(3)”

Part 4 – To be consistent with the Act, “TERMS AND CONDITIONS TO BE ATTACHED TO ORDER” should be deleted.  “ANY OTHER ORDERS” should read “ANY OTHER AUTHORISATION, REQUIREMENT OR DIRECTION SOUGHT” and any reference to “order or direction” sought should read “authorisation, requirement or direction”.

Form 48

Same comments as Form 47

Form 49

We wonder if the provision re information non-disclosure should follow the statutory wording more closely and say:
“*The Sheriff directs that-

*(a) the location of any place of safety, 

*and (b) any other information [specify information] must not be disclosed (directly or indirectly) to the following person/class of persons:-“

The reason for this is, it is not only the applicant who is bound by the sheriff’s non-disclosure direction, and this wording will ensure that the sheriff is specific as to exactly who is not to receive the non-disclosed information.

Form 52

Same comments as Form 47

Form 53

Same comments as Form 49

Form 60

Para 1 – after “a children’s hearing” delete “for [local authority]” as there are no longer children’s hearings for a specific local authority.

Para 2 – “A copy of the statement by the Principal Reporter of the grounds for referral of the case of [insert name of child] to the children’s hearing” should be replaced with “A copy of the statement of grounds in relation to [insert name of child]”

Form 79

The words “or [an appeal under [Part 15 of] the 2011 Act” should not be included unless s173 is amended to include appeals.

Conclusion
We would be happy to discuss any of these comments further with the Sheriff Court Rules Council. 
SCRA 

August 2012
31 August 2012
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