
Consultation Questions:  Act of Sederunt (Child Care and Maintenance Rules) (Amendment)(Children’s Hearings (Scotland) Act 2011) 2012

1. In your opinion, is rule 3.3A(4) correctly framed? 

Sections 103 and 112 of the 2011 Act provide that a child must attend a hearing. Although the 2011 Act is silent on whether a child must attend all hearings, section 27 of the 1995 Act suggests that it may be necessary for a child to attend other hearings. Rule 3.3A(4) sets out the requirement that a child must attend all court hearings unless dispensed with, and if a child does not attend the sheriff may grant a warrant to secure the attendance of the child.  

Yes    x    No   

2.  Should there be further provision for the role of a curator ad litem in applications under the 2011 Act? 

Yes     SHAPE  \* MERGEFORMAT 


       No   x
	Please give reasons for your answer
Moving forward, the structure of safeguarders will change.  Local authority panels will be replaced by a national panel from 24 June next year - the implementation go-live date.  The national panel will be funded by Government.  The policy objective is to improve standards and consistency around safeguarder practice and administration.

 

In practice, the Hearing will still consider whether or not a safeguarder should be appointed to the child.  If not and the case moves on to court proceedings, the sheriff will be required to consider whether a safeguarder is to be appointed under section 31(2) of the 2011 Act.  You may wish to note that the 2011 Act does not provide for curator appointments by the sheriff.   The Sheriff may still consider whether a curator is required, but we would question a need to do so if a safeguarder is already in place.  Scottish Government will not fund any curator appointments.

 

The current Children’s Legal Representation Grant Scheme will no longer be operational, meaning Children’s Hearings will not engage curator panels in future.  The policy objective is that curators will not be part of the children’s hearings system.




3.    In your opinion, is rule 3.5A correctly framed?
The presumption is in favour of confidentiality, rather than matters being kept confidential only on the application of a party. The terms of the new rule are in keeping with rule 2.47. However, rule 2.47 refers only to curators and reporting officers, as such, provision has been made under Rule 3.5A (2) to extend the application of this provision to safeguarders.

Yes    x      No    SHAPE  \* MERGEFORMAT 


  
	We support Rule 3.5A as it applies to safeguarders.
It would be our policy that safeguarders must treat documents as confidential and  must not disclose unless absolutely necessary for the purpose of enabling them to carry out their functions effectively.  
There may also be a requirement to include any contractor appointed by Scottish Ministers to manage the appointments of safeguarders must also not disclose information unless necessary in ensuring the appointment is effective.  Annex B to this response covers the supply of information to Scottish Minister contractors.



4.  Are you of the view that procedures for appointing a safeguarder as set out in Rule 3.7 are sufficient? 

Rule 3.7 is drafted in these terms as section 31 of the 2011 Act sets out in detail the appointment procedures to be adopted. Under this act, a sheriff can only of his/her own accord appoint a safeguarder where the children’s hearing has not already appointed one (section 31((1)(a)); and all safeguarders will now be appointed only from the list maintained under section 31 of the 2011 Act.

     Yes   x  SHAPE  \* MERGEFORMAT 


         NO
	Rule 3.7 agrees with our policy intentions and therefore is sufficient.




5. Are you of the view that the terms of Rule 3.8 of the Act of Sederunt (Child Care and Maintenance Rules) 1997 remain appropriate? If not, please provide details as to how this rule should be amended. 
Yes     SHAPE  \* MERGEFORMAT 


       No    SHAPE  \* MERGEFORMAT 


  
	Please give reasons for your answer
As stated previously in our response to question 2, our policy is not to involve curators in children’s hearings.  Safeguarders will have functions and regulations, as set down by s33 and further provision made under the powers of s34 of the 2011 Act and subsequent regulations.  We would prefer a direct reference to these in Rule 3.8, rather than the comparison with curators, as detailed currently in Rule 3.8(a) of the Act of Sederunt.



6.  Should Rule 3.22 which sets out the provisions for applications for evidence of submissions by live link, also be applicable to proceedings under the 1995 Act? 

This question specifically refers to a situation where a witness may require to give evidence at an Exclusion Order hearing under the 1995 Act.

Yes   x      No    SHAPE  \* MERGEFORMAT 


  
	Please give reasons for your answer



7(a) Should rule 3.64D (which applies to referrals and reviews but not appeals) be made subject to rule 3.77 (the rule for vulnerable witnesses, which applies to referrals, reviews and appeals?

Yes x    SHAPE  \* MERGEFORMAT 


       No    SHAPE  \* MERGEFORMAT 


  
	Please give reasons for your answer



7(b) Is there any requirement to further align those rules?

Yes     SHAPE  \* MERGEFORMAT 


       No    SHAPE  \* MERGEFORMAT 


  
	Please give reasons for your answer




7(c) If so is a prescribed form required?

Yes     SHAPE  \* MERGEFORMAT 


       No    SHAPE  \* MERGEFORMAT 


  
	Please give reasons for your answer



8.  Where an application is made to the sheriff by virtue of section 94 as the child is unable to understand the grounds and where section 106(1)(b) applies, it is suggested that a fast track procedure should be adopted where each relevant person accepts the grounds at a hearing before the sheriff before the determination. The effect of section 106(1)(b) therefore is that there has to be a preliminary hearing.  Section 106(4) provides that in certain circumstances, a sheriff may determine the application without a hearing (on the evidence) but this has to be done before the expiry of the period of 7 days beginning with the day on which the application is made.  Rule 3.45 sets out the fast track procedures which may operate within the first seven days of the application being lodged. The Sheriff Court Rules Council would welcome views on the practical implications of the application of Rule 3.45. 

	The Scottish Government Children’s Hearings Branch has provided its views on the operation of s106 in minutes submitted previously to the Sheriff Court Rules Council. 


9.  When an application for a Stated Case is lodged under Part 15 of the 2011 Act should the lodging of the appeal be intimated to the child and/or the relevant person representative? 
Rule 3.59 as currently drafted does not require the lodging of an appeal to be intimated on the representatives of the child or relevant person.  Do you agree with the terms of this rule?

Yes   x  SHAPE  \* MERGEFORMAT 


       No    SHAPE  \* MERGEFORMAT 


    

	We consider that the above rule should not be extended to provide for the lodging of such appeals being intimated to the child and / or the relevant person representative.   Legal representatives / advocates must represent the child or the relevant person’s views on instruction.  The proposed notification could provide an opportunity for legal representatives to influence the views of their clients inappropriately.  
In addition, as far as we are aware, all other papers in the hearings system issue directly to the child / relevant person directly.  We would want to maintain consistency with this. 

As happens currently, under these arrangements relevant papers would continue to be issued to very young children directly with the presumption that mum / dad or a carer would open on their behalf.  




10. Are any rules required in respect of leave to appeal in frivolous and 
 vexatious appeals under section 159 of the 2011 Act? 

Yes     SHAPE  \* MERGEFORMAT 


       No    SHAPE  \* MERGEFORMAT 


  
	We would only suggest the need for a rule to provide for procedures in relation to frivolous and vexatious appeals if the Courts are experiencing difficulties currently with the implementation of s51(7) of the 1995 Act, which mirrors essentially provisions in s159 of the 2011 Act. 



11.  Should there be provision in the rules for an application to be made to the court which has jurisdiction over the child? What in your view would be the advantage and disadvantage of such a provision?
     Yes     SHAPE  \* MERGEFORMAT 


       No    SHAPE  \* MERGEFORMAT 


   
	Please give reasons for your answer
We would certainly want applications to be made to the court that is closest to the child/family.  However we would question whether this requirement needs to be provided for in Rules.  For example, would planned changes to the timetabling of court proceedings and more general provision of courts, particularly across rural areas, require some families, at times, to travel outwith their immediate locality. 



  12. Should there be provision in the rules for the transfer of cases 
      from one sheriff court to another, on cause shown, and should any  

      criteria be specified for such a transfer?
       Yes     SHAPE  \* MERGEFORMAT 


       No    SHAPE  \* MERGEFORMAT 


   
	Please give reasons for your answer
We would want to be satisfied that sheriff court proceedings take place in the locality closest to where the child / family is based.  



13. Please provide any further comments on the proposed rules, referring to the numbered rule where appropriate in your comments. 

	We have attached some questions on the specific drafting of the Rules in the Annex A to this paper.  Annex B attaches further information on the appointment of safeguarders following the implementation of the national panel for safeguarders. 


ANNEX A
SHERIFF COURT RULES COUNCIL CONSULTATION  

ACT OF SEDERUNT (CHILD CARE AND MAINTENANCE RULES)(AMENDMENT)(CHILDREN’S HEARINGS (SCOTLAND) ACT 2011) 2013

· Rule 3.10 (Provision where Safeguarder intimates his intention not to become a party to the proceedings) – We note that this Rule has been removed in the draft revised sheriff court procedures.  We consider that safeguarders should continue to have the option to be a party or not to be a party to proceedings.  The detail of both Rules 3.9 and 3.10 state clearly the criteria involved in each of these options. 
It is generally thought that safeguarders routinely opt to be a party to proceedings.  However, our intelligence suggests that, on a national basis, this is not always the case.  In view of this, we consider that Rule 3.10 should be reinstated in the revised Rules.  
· Rule 3.32 (b)– We note that the revised Rule makes reference to s43(1)(a),(c), (d) and (e), but does not refer to s43(1)(f).  We wonder why this subsection has been omitted from the Rule. 
· Rule 3.54 – inserts a new subparagraph (f), enabling the chief social work officer to receive notification of the appeal.  In order to be consistent with regulation 11 of the draft Children’s hearings (implementation of Secure Accommodation Authorisation) (Scotland) Regulations, the head of unit of the residential establishment specified in the secure accommodation authorisation should also receive notification.  
· Rule 3.59 – Appeals under sections 163, 164, 165 and 167 must be made before the expiry of 28 days, beginning with the day on which the decision is made.  
· Rule 3.59 (3) – We note that the timescale in which the sheriff must issue a draft stated case has been increased from 14 to 21 days.  Why is there a need for this increase?  However, we note that Rule 3.59(10) does provide the sheriff with discretion to alter the prescribed timescales – as appropriate.  
· Rule 3.61A (2) and (3) – We note that this Rule does not provide a time period within which the Sheriff Principal should grant leave to appeal.  We further note that, under 3.61A(3), where leave to appeal is granted, an appeal should be made within 7 days after the date when leave was granted.  We would wish to check with you whether these provisions would allow an applicant to meet the relevant 28 day timescales, set out within sections 163, 164, and 165 of the 2011 Act
· Rule 3.62 – Under s110 of the 2011 Act, a child or relevant person (at the time of the grounds determination) can apply for a review of the grounds determination.  Should Rule 3.62 also ask for the name and address of the child, where the child is not the applicant?
· I wonder if any references to the child and the relevant person, within Rule 3.62 and Form 65, should reflect that used in the primary legislation as set out at s110(3) – for example:
· The person who is the subject of the grounds determination (even if that person is no longer a child);
· A person who is, or was at the time the grounds determination was made, a relevant person in relation to the child. 
ACT OF SEDERUNT (SHERIFF COURT ORDINARY CAUSE RULES) 1993

· 33C1 – We wonder why the Principal Reporter is defined here in terms of the 1995 Act, rather than paragraph 8 of Schedule 3 of the Children’s Hearings (Scotland) Act 2011.  

FORMS 

· Form 49 – paragraph 24(d) of the consultation paper.  We are unsure why the provision relating to the non disclosure of the locality of the place of safety has been omitted.   Should the right to withhold this information not remain?  We are also unsure why the references at paragraph 24(d)(a) and (b) have been added here.   These points also apply with reference to Form 53 – paragraph 28(d) of the consultation paper 

· Form 60 – paragraph 1 – to reflect the new national panel, we would suggest that the reference to local authority in the following phrase: “the children’s hearing for [local authority]” is removed.   
· New Form 62 – provides for appeals to the sheriff against a relevant person determination.  In view of this, we wonder if the reference to s155(5)(e) of the 2011 Act at paragraph 1(e), on page 48 of the consultation document, is required.  
ANNEX B

Appointment of Safeguarders
Current procedure pre ‘go live’ of the Children’s Hearings (Scotland) Act 2011

When a sheriff appoints a safeguarder it is for the court to contact the relevant local authority with details of the appointment.  The local authority will then supply a safeguarder from its panel of safeguarders (currently 32 panels in Scotland).  The safeguarder will then receive/ be able to request all the relevant paper work from the Scottish Children’s Reporter Administration (SCRA).  This is covered currently in 3.8(b) of the Sheriff Court Procedural Rules.

New Procedure required post ‘go live’ of the Children’s Hearings (Scotland) Act 2011

Changes in the management of safeguarders are provided for in the Children’s Hearings (Scotland) Act 2011.  The Act requires Scottish Ministers to establish and maintain a national Safeguarders Panel (one panel for Scotland).  Scottish Ministers may enter into contractual arrangements for this purpose.  
Following a tendering exercise, Scottish Ministers have appointed Children 1st to manage the safeguarders Panel.  It will, therefore, be a requirement that, once a sheriff appoints a safeguarder from the ‘go live’ date, the court contacts Children 1st to source a suitable safeguarder. The contact details of Children 1st will be direct line: 0131 319 8066 or e-mail: safeguarderspanel@children1st.org.uk .  The lead contact is Margaret Cox.

We are making provision within the Children’s Hearings Procedural Rules for the SCRA to provide both safeguarder and Scottish Ministers’ contractor with information relevant for the appointment of safeguarders.  SCRA and the contractor will also agree a protocol for the exchange of information.

It is our view that the necessary steps for the Court in informing/ supplying information to the contractor for the purposes of appointing a safeguarder should also be in the Procedural Rules for the Sheriff Court.  We would also propose that a protocol be agreed between the Sheriff courts and the contractor for this purpose.  We would also wish 3.8(b) of the current Sheriff Court Rules to remain:- the Principal Reporter must supply papers to a safeguarder when requested.  
Please give reasons for your answer





Section 27(1) states that this section of the 2011 Act applies where the sheriff is coming to a decision about a matter relating to a child, with the exception of decisions regarding the need for Child Protection Orders. 









