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Interpretation of this Chapter

34.1
In this Chapter— 

"the Act of 2003" means the Extradition Act 2003;

"arrested person" means a person who has been arrested under the Act of 2003; and

"required period" shall be construed in accordance with section 74(11) of the Act of 2003.

Provisional arrest

34.1A. (1) 
Notice of an application under section 6(3A) or section 74D(4) of the Act of 2003 must be given to the arrested person by giving him or her, or his or her solicitor, a letter to that effect.

(2) 
Such notice must be given before the hearing at which the application is to be made.
(3)
An application under this rule may be made orally.

Arrest under provisional warrant or provisional arrest without warrant
34.2
(1)
This rule applies where an arrested person is brought before the sheriff at Lothian and Borders under section 74(3) (person arrested under provisional warrantor section 74A (provisional arrest where certificate issued under section 74B) of the Act of 2003.

(2)
The Sheriff-

(a)
may fix a date for a review hearing to take place before the expiry of the required period; and

(b)
shall fix a date for a review hearing to take place as soon as practicable after the expiry of the required period.

(3)
At a review hearing under paragraph (2), the sheriff shall ascertain, so far as reasonably practicable, the state of preparation of the parties and may fix a further hearing to take place before the extradition hearing; and this paragraph may apply more than once.
Procedural hearing

34.2A. (1) 
This rule applies where the sheriff of Lothian and Borders has fixed a date on which an extradition hearing is to begin in terms of section 8(1), section 75(1) or section 76(2) of the Act of 2003. 

(2) 
The sheriff may fix a procedural hearing for the purposes of determining whether parties are ready to proceed to the extradition hearing. 

(3) 
Where the extradition hearing is subsequently fixed for a later date the sheriff may discharge the procedural hearing and fix a new procedural hearing for a later date or, if the later date for the extradition hearing is fixed at or following the procedural hearing, fix a further procedural hearing. 

(4) 
Where the extradition hearing has been adjourned the sheriff may fix a further procedural hearing. 

(5) 
On fixing a procedural hearing under paragraph (2) the sheriff shall— 

(a)
grant warrant for the citation of witnesses and the lodging of productions by the parties; 

(b)
specify the last date for lodging witness lists and productions; 

(c)
specify the last date for the relevant person to lodge a case and argument. 

(6) 
A case and argument must be lodged by the relevant person and— 

(a)
set out, for each ground of opposition to the extradition, a succinct and articulate statement of the facts founded upon and the propositions of law being advanced; 

(b)
be accompanied by all authorities, or a copy thereof, listed in the case and argument; 

(c)
be signed by counsel or the solicitor instructed to represent the relevant person at the extradition hearing, or by the relevant person where he or she intends to conduct the extradition hearing himself or herself. 

(7)
 The Lord Advocate — 

(a)
must, if the sheriff, considering that the circumstances of the case require it, orders him to do so; 

(b)
may, if he considers it appropriate to do so, 

lodge a case and argument in response to the relevant person’s case and argument. 

(8) 
At the same time as lodging a case and argument, witness lists and productions, the party lodging them shall intimate copies to the other party. 

(9) 
In this rule, “relevant person” means the person to whom the extradition proceedings relate. 

(10)
 Paragraphs (3) and (4) may apply more than once. 

(11
 The sheriff may vary or dispense with any of the requirements mentioned in or made under this rule.


Appeals

34.3
(1)
Subject to paragraph (3), an appeal under –

(a)
section 26(1) of the Act of 2003 (appeal against extradition order under Part 1) shall be made by lodging a note of appeal in Form 34.3-A;

(b)
section 28(1) of the Act of 2003 (appeal against discharge at extradition hearing under Part 1) shall be made by lodging a note of appeal in Form 34.3-B;

(c)
section 103(1) (appeal where case sent to Scottish Ministers) or 108(1) (appeal against extradition order) of the Act of 2003 shall be made by lodging a note of appeal in Form 34.3-C;

(d)
section 105(1) (appeal against discharge at extradition hearing) or section 110(1) (appeal against discharge by Scottish Ministers) of the Act of 2003 shall be made by lodging a note of appeal in Form 34.3-D,

with the clerk.

(2)
Notice of an appeal mentioned in paragraph (1) shall be given by serving a copy of the note of appeal-

(a)
in the case of an appeal under section 26(1), 103(1) or 108(1) of the Act of 2003, on the Crown Agent, and

(b)
in the case of an appeal under section 28(1), 105(1) or 110(1) of the Act of 2003, on the arrested person.

(3)
No note of appeal under this rule shall be lodged without an execution of service.

(4)
In this rule , "the clerk" means-

(a)
in the case of an appeal under section 26(1), 28(1), 103(1) or 105(1) of the Act of 2003, the sheriff clerk, and

(b)
in the case of an appeal under section 108(1) or 110(1) of the Act of 2003, the Clerk of Justiciary.
Application for leave to appeal



34.3
(1) 
An application for leave to appeal under—

(a)
section  26  of  the  Act  of  2003  (appeal  against  extradition  order)  is  made  in Form 34.3–A;

(b)
section 28 of the Act of 2003 (appeal against discharge at extradition hearing) is made in Form 34.3–B;

(c)
section 103 (appeal where case sent to Scottish Ministers) or 108 (appeal against extradition order) of the Act of 2003 is made in Form 34.3–C;
(d) 
section 105 (appeal against discharge at extradition hearing) or section 110 (appeal against discharge by Scottish Ministers) of the Act of 2003 is made in Form 34.3– D.

(2)
Notice of an application for leave to appeal mentioned in paragraph (1) must be given by serving a copy of the application—

(a)
in the case of an appeal under section 26, 103 or 108 of the Act of 2003, on the Crown Agent; and

(b)
in the case of an appeal under section 28, 105 or 110 of the Act of 2003, on the arrested person.

(3)
An application for leave to appeal under paragraph (1)—

(a)
must be accompanied by an execution of service; and

(b)
is made when it is lodged with the Clerk of Justiciary.
Hearing of appeals




34.3A
(1) 
When an application for leave to appeal is made under—

(a)
section 26 (appeal against extradition order);

(b)
section 28 (appeal against discharge at extradition hearing);

(c)
section 103 (appeal where case sent to Scottish Ministers); or

(d)
section 105 (appeal against discharge at extradition hearing),

of the Act of 2003, the Clerk of Justiciary must intimate the application to the sheriff clerk.

(2)
On intimation, the sheriff clerk must request a report from the presiding sheriff.

(3)
The sheriff is to comply with that request within 14 days of receiving it.

(4)
On receipt of the report from the sheriff the sheriff clerk must transmit that report together with two certified copies of the minutes of proceedings and any other relevant documents to the Clerk of Justiciary.

(5)
When an application for leave to appeal is made under—

(a)
section 108 (appeal against extradition order); or

(b)
section 110 (appeal against discharge by Scottish Ministers),

of the Act of 2003, the Clerk of Justiciary must request a report from the Scottish Ministers.

(6)
The Scottish Ministers are to comply with that request within 14 days of receiving it.

(7)
Upon receipt of the report from the sheriff or the Scottish Ministers, the Clerk of Justiciary must—

(a)
send a copy to the arrested person and the Crown Agent; and

(b)
fix a diet for the hearing of the application for leave to appeal.

(8)
At that diet the court may—

(a)
refuse leave to appeal;

(b)
grant leave to appeal and determine the appeal; or

(c)
grant leave to appeal and order that a further diet be fixed for hearing the appeal.

(9)
When leave to appeal is granted under paragraph (8)(c) the Clerk of Justiciary must fix a further diet for hearing the appeal.










Hearing of appeals

34.4
(1)
The sheriff clerk shall, on the making of an appeal under section 26(1) (appeal against extradition order under Part 1), 28(1) (appeal against discharge at extradition hearing under Part 1), 103(1) (appeal where case sent to Scottish Ministers) or 105(1) (appeal against discharge at extradition hearing) of the Act of 2003-

(a)
request a report from the presiding sheriff; and

(b)
transmit-

(i)
the note of appeal;

(ii)
two certified copies of the minutes of proceedings; and

(iii)
any other relevant documents,

to the Clerk of Justiciary who shall fix a diet for the hearing of the appeal.

(2)
The Clerk of Justiciary shall, on the making of an appeal under section 108(1) (appeal against extradition order) or 110(1) (appeal against discharge by Scottish Ministers) of the Act of 2003, request a report from the Scottish Ministers and fix a diet for the hearing of the appeal.

(3)
Within 14 days of the making of an appeal, the sheriff or, as the case may be, the Scottish Ministers shall comply with the request under paragraph (1)(a) or (2).

(4)
The Clerk of Justiciary shall-

(a)
intimate the date of any diet fixed under paragraph (1) or (2); and

(b)
send a copy of the report received from the sheriff or, as the case may be, the Scottish Ministers, to the arrested person and the Crown Agent.

(5)
Subject to section 31(4) of the Act of 2003 (extension of relevant period), the High Court shall begin to hear an appeal under section 26(1) or 28(1) of the Act of 2003 within 40 days after the date on which the arrested person-

(a)
was arrested under section 5 of the Act of 2003, if he was arrested under that section;

(b)
was arrested under the Part 1 warrant, if he was not arrested under that section.

(6)
Subject to section 113(3) of the Act of 2003, the High Court shall begin to hear an appeal under section 103(1), 105(1), 108(1) or 110(1) of the Act of 2003 within 76 days after the date on which the note of appeal is lodged.

Time limits

34.4.
(1) The High Court is to begin to hear an appeal under section 26 or 28 of the Act of 2003 within 40 days after the date on which the arrested person was arrested.

(2) The High Court is to begin to hear an appeal under section 103, 105, 108 or 110 of the Act of 2003 within 76 days after the date on which the note of appeal is lodged.
Applications for extension of time

34.5
(1)
Subject to paragraph (2), an application seeking an extension of the relevant period under section 31(4) (extension of time limit for start of hearing) or section 113(4) (extension of time limit for start of hearing) of the Act of 2003 shall be lodged with the Clerk of Justiciary in Form 34.5, and the applicant shall serve a copy of the application on the other party in the appeal.

(2)
At the diet fixed for the hearing of the appeal or an application mentioned in paragraph (1), the court may dispense with the requirements of paragraph (1).

Consent to extradition

34.6
Notice of consent to extradition shall be given-

(a)
in the case of extradition to a category 1 territory, in Form 34.6-A; and

(b)
in the case of extradition to a category 2 territory, in Form 34.6-B.

Post-extradition matters

34.7
(1)
A notice under section 54(4) (notice of request for consent to another offence being dealt with) of the Act of 2003 shall be in Form 34.7-A.

(2)
A notice under section 56(4) (notice of request for consent extradition to another category 1 territory) of the Act of 2003 shall be in Form 34.7-B.


Part 3 warrants

34.8
Subject to section 142 of the Act of 2003, a Part 3 warrant issued by a sheriff shall be in the form set out in the Annex to Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender procedures between Member States, with such variation as circumstances may require.
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