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ALL SCOTLAND PERSONAL INJURY COURT

PROGRAMMING OPPOSED MOTIONS AND OTHER BUSINESS IN THE PROCEDURAL COURT
Introduction

[1] As from 1 October 2018, the following arrangements will apply to the programming of opposed motions and other business in the procedural court. 
Procedural Court 
[2] Presently, the business in the procedural court consists of a mixture of (i) opposed motions and (ii) other callings, such Chapter 36A procedural hearings, Edinburgh ‘local’ motions, reponing notes, peremptory diets, Rule 18.3 hearings and PIAS joint minute/no PTM by orders. 

[3] The procedural court will be re-organised into an alternate pattern, so that in “Week 1”, only opposed motions and PIAS joint minute by orders will call and in “Week 2”, a mixture of non-motions business and opposed motions will call.  

“Week 1” 
[4] The court will be arranged in 30 minute time slots, commencing at 10AM, 10:30 AM and so on until 12:30PM and then from 2PM onwards until 3:30PM. 
[5] PIAS by orders will call after all motions business has been dealt with.
[6] Motions with time estimates of up to 30 minutes duration will be allocated a single slot with a specified commencement time. Normally, there will be one motion per slot, but where there are two or more motions with short time estimates - e.g. two 10 minute motions - these may be grouped together in one slot. 

[7] All opposed motions with time estimates of more than 30 minutes will be previewed by a PI Sheriff who will decide whether a longer time slot than 30 minutes is merited. 

[8] For this system to work fairly for all parties and representatives, it is essential that that slippage in the commencement of each slot is avoided. Thus the following principles must  be adopted and applied:

a. the terms of the motion; supporting submissions; any relevant documents such as specifications; and grounds of opposition must be framed with care and precision; 

b. prior to an opposed motion calling in court, an effective and timely dialogue between the principal agent for the lodging party and principal agent(s) for the opposing party/ies must take place covering:
i. the basis for the motion; 
ii. the basis of opposition thereto;
iii. whether there is any scope for a compromise acceptable to all parties which means that the motion can proceed of consent or unopposed or the scope of the dispute can be narrowed, thereby shortening the estimated duration of the hearing; and 
iv. the estimated time required for the court to hear both/all parties and reach a decision. 
c. Those appearing should understand that the duration of hearings will be closely managed by the presiding Sheriff. (To use the example of an opposed motion hearing with an estimated duration of 30 minutes involving two parties, the parties will each have a maximum of about 12 – 13 minutes to complete their submission. Ordinarily, there will be no right of reply.) 
“Week 2” 

[9] Only non-motions business will be dealt with in the morning, starting at 10AM. Normally, the following order of business will apply:

a. Chapter 36A procedural hearings;
b. motions in Edinburgh ‘local’ PI cases;
c. reponing notes;
d. peremptory diets;
e. Rule 18.3 hearings;
f. By Orders. 

[10] In Chapter 36A cases, where there are to be motions for orders or there are issues arising which may require a material amount of court time, the court must be advised in advance and the principles set out at paragraph [8] (above) complied with. 
[11] Opposed motions will be heard in the afternoon session, starting at 2PM. There will be four 30 minute slots, the last starting at 3:30PM. Paragraphs [6] – [8] apply.
Written submissions

The application

[12] When lodging an opposed motion, parties will be able to make a joint request that it be dealt with by written submissions.
[13] Where all parties have agreed to proceed by written submissions, the party lodging the motion is required to make that clear in paragraph 7 of the Form G6A, along the lines of
“The parties have discussed this motion and have agreed that a request be made that it be disposed of by reference to written submissions.”

[14] Not later than close of business on the 4th working day after the day on which opposition is lodged to a motion where there is an agreement to proceed by way of written submissions, there should be a mutual exchange of proposed written submissions (i.e. if opposition is lodged on a Monday, the exchange should take place by Friday.  No intimation to the court of the proposed written submissions is required at this stage.

[15] Not later than the close of business on the 6th working day after opposition is lodged, parties must lodge their finalised written submissions with the court, together with such supporting materials as are appropriate in support of it. The motion will then be passed to a PI Sheriff who will consider it and arrange for an interlocutor disposing of the motion to be issued along with a brief statement of reasons. The Sheriff may insist on hearing parties on the motion if that is thought to be necessary.
Supplementary points

[16] It will be evident that not all types of opposed motion are apt to be dealt with by way of written submissions. Before seeking to proceed in that way, the Court expects there to be a proper dialogue between parties as  to (i) the substance of the motion, so that there is clarity as to the matter(s) actually in dispute (see paragraph [8] above); and (ii) the suitability of the motion for determination on the basis of written submissions.

[17] It is also important that relevant supporting material is provided. A comprehensive list of such, covering all situations, is not feasible, but material such as: 

a. adjusted pleadings

b. timelines

c. sources (extracts from statutes and textbooks, case law)

are obvious examples. These should be annexed as pdf files to the written submissions.

[18] While the supporting material must be comprehensive, it also needs to be apt (i.e. both relevant and proportionate). Generally speaking, principle rather than precedent is the governing approach. Tracing the development of the law or providing multiple examples of its application is neither necessary nor useful if the applicable principle(s) are well known or can be identified in an authoritative decision.  The greater the number of authorities, the less likely the matter is to be suitable for written submissions. As a rule of thumb, no more than about three sources/authorities should be produced by each party.
[19] The submissions must be cross-referenced to the supporting material by page or paragraph number, section etc., as the case may be.

[20] Only a brief note of the reasons for the decision will be issued. Parties should expect no more than a written version of the explanation which the sheriff might give if the same motion was dealt with at an oral hearing. 

[21] A proposed checklist for parties is appended hereto. 
Appendix: Checklist for parties requesting that an opposed motion be dealt with by written submissions

	Party lodging motion
	Yes 
	No
	Opposing party
	Yes
	No

	Have parties discussed the motion so that there is clarity as to the matter(s) actually in dispute?  
	
	
	Have parties discussed the motion so that there is clarity as to the matter(s) actually in dispute?  
	
	

	Have parties discussed the suitability of the motion for determination by reference to written submissions?
	
	
	Have parties discussed the suitability of the motion for determination by reference to written submissions?
	
	

	Does paragraph 7 of Form G6A contain a statement confirming the request to proceed by way of written submissions? e.g. “The parties are agreed that a request be made that this motion be disposed of by reference to the parties respective written submissions.”


	
	
	Does paragraph 7 of Form G9A contain a statement confirming consent to the request to proceed by way of written submissions?
	
	

	Have the written submissions in support of the motion been appended to Forms G6A? 
	
	
	Have the written submissions opposing the motion been appended to Form G9A? 
	
	

	Has relevant supporting material been appended to the written submissions? 
	
	
	Has relevant supporting material been appended to the written submissions?
	
	


