All Scotland Personal Injury Court

Minute of Meeting

A meeting of the Users Group was held in the Level 5 Conference Room at Edinburgh Sheriff Court on 5 December 2018 at 4.15pm
Present:

Sheriff McGowan – Chair

Sheriff Braid

Sheriff Liddle

Katie Carmichael – Clyde & Co

Peter Crooks – Lanarkshire Accident Law

Simon Hammond – Digby Brown

Elaine Coull – NHS Central Legal Office

David McNaughtan – Faculty of Advocates

Campbell Normand – DAC Beachcroft

Gordon Tolland – Scottish Legal Aid Board

Stephanie Watson – Thorntons Law

Elaine Mackie – Head of Civil Department

Gary White – PI HEO 

Garry Rendall – PI Depute
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	Apologies

Sheriff Fife, Sheriff Reith QC, Sheriff Weir QC, Andrew Henderson
Minute of Previous Meeting

Certain typographical errors (namely (i) the word "to” the inserted between the word "forced" and the word "procedures" in line 4 of item 4(iv); (ii) the word "tape” being replaced with a want "type" in the penultimate line of item 10(i); (iii) the phrase "if there" being inserted after the word "nonsensical" in the penultimate line of item 11; and (iv) a space being inserted between the word "the" and the word "haver” in the penultimate line of item 15(v)) having been corrected, the minutes were approved.

Matters Arising from Minutes not otherwise on Agenda

None
Opposed motions

There was a discussion about two related matters namely the use of "fixed time slots" and the delay between opposed motions being lodged and heard. The late withdrawal of opposition to opposed motions has the effect of creating "void" slots in the procedural court. This was affecting the capacity of the court and leading to the time elapsing between opposed motions being lodged and then being heard becoming longer. The arrangements are being kept under review and while the use of "fixed slots" is popular with users, it may not be sustainable if it adversely effects the court's capacity to deal with opposed motions within a reasonable time.
Lodging documents in digital format
Garry Rendall provided an update. Between March and November 2018 a total of 1513 actions had become "defended". Digital workspaces had been created in 492 of these cases. Those users who had utilised the workspaces appeared to be satisfied with the way in which that part of the system was working. No cases in which "digital productions" have been lodged as yet proceeded to proof. Arrangements are to be made to identify a small sample of cases where digital productions have been lodged and to trial accessing these from Court 18. Elaine Mackie reported that IT had been working on the global response to the security/technical issues raised by the firms (3 major users of the court) who had not yet signed up for the pilot. It was hoped that this would be issued shortly. Garry Rendall's view was that unless the responses offered by IT led to the 3 major users starting to use the system, there was little point in the pilot continuing.
Specification of documents

There continued to be some issues with recovery of documents furth of Scotland. It was confirmed that this court's practice was to proceed on the basis that specifications for the recovery of documents in the hands of havers who are parties to actions here should be granted, since these havers were, by definition, subject to the jurisdiction of the court. Sheriff McGowan reported on the communications which have been received by the court from the Senior Master of the High Court in London (Lady Fontaine) about the approach in England to recovery of documents which was clearly not as liberal as the approach taken here. Therefore, users may find that if they simply append to an application for a Letter of Request in what might be termed the "Scottish style", the request may not be granted by the High Court. Users were referred to paragraph 15.83 and the authorities cited note 43 thereto. Where possible, mandates should be used to avoid the need to resort to Letters of Request.
ASSPIC statistics 

Elaine Mackie confirmed that this had been raised with IT but a response was awaited. 

Disposal of actions involving party minuters
The problem arises in particular in cases where the insurer's liability arises under the Road Traffic Act. In such cases, the insurers require a judgement. Pursuers are entitled to seek decree in absence with expenses as taxed. It is less clear whether there was a valid basis on which expenses for a particular amount could be granted against a defender who had not entered the process, agreement thereto having ostensibly been given by the insurers who had entered the process. The court may in due course need to be addressed on any such application so that an appropriately considered decision can be given.
AOCB

(i) Issues raised by Peter Crooks
a) Mr Crooks brought it to the attention to the user group that e-mails have been sent to incorrect email addresses. The court will make sure that this does not happen again. This has now been discussed within the ASSPIC office and should not be a problem in the future.

b) Pended motion timescales. This has now been discussed in the ASSPIC office and it has been decided to implement universal timescales for pended motion for clarity for both agents and the court. Currently all motions dropped in the morning will be given until 2pm that afternoon for a response, anything dropped in the afternoon will be given until 10am the following morning. 
c) Minutes of acceptance of tender being rejected by the court. The court will accept all acceptances of tender which include reference to a tender by its number of process rather than a matching monetary sum. The CRU statement will be drafted from the minute of tender, therefore there need be no exact mirroring in the acceptance of tender. 

d) PI6 being returned due to authorities being lodged. All PI6 should now be drafted to include authorities within it’s headings. All other supporting documents should be entered as supporting documents at the very end of the PI6 and lodged in process as an inventory or part of an inventory.
e) Delay in sending of PIAS interlocutor. The court will send out PIAS interlocutors once they have been processed therefore giving agents their 6 weeks before the assigned by order. 
f) Routine/straightforward and unopposed motion for a specification of documents dropped by the court on the basis that (1) the appointment of a commissioner should not be sought initially; and (2) there were no submissions in support of the motion. Re. (1) : there appears to be no general rule that seeking the appointment of a commissioner initially is incompetent (Rule 28 implicitly recognises this as it states that a party can proceed under the optional procedure for recovery of the documents in the first instance, although that is not mandatory). Re. (2) : in the case in question - a road tripping case - where recovery was sought of the defenders’ roads inspection records, there were already averments in both parties’ pleadings regarding the defenders inspection system and the defenders’ findings during inspection. It was therefore fairly clear, even in the absence of submissions, that the documents sought were relevant and focussed to the matters in dispute. NB. The form of wording in the motion and specification had previously, and routinely, been granted by the court without difficulty in other cases. 
(ii) Issue raised by Katie Carmichael 
a) A number of motions were lodged on Tuesday 4 December but these had been dropped, the reason given being “the 4 Day Period of Intimation had not been complied with. Yesterday was a court holiday and therefore does not count as a day for intimation”. The court was also closed on Monday 26 November, but motions lodged on Monday 26 and Tuesday 27 November had been dealt with without difficulty.  An email had been issued advising of the court closure but it did not mention closure dates as not counting towards intimation days. The court will send out updates for 2019 public holidays.
(iii) Issue raised by Simon Hammond

a) Do we have an idea if/when the ASSPIC stats will differentiate between actions currently marked as "other". We discussed this with Les McIntosh at the March PIUG meeting and he was going to look in to whether this could be done. Our team that deal with abuse cases are looking for some of this data.
Sheriff McGowan thanked Ian Leach for his service to the PIUG over the past eight years. 
Date of next meeting

5 March 2019 at 4.15pm
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3. Matters arising, not otherwise on agenda

4. Opposed motions: feedback on pilot arrangements (All)
5. Lodging productions in digital format: update  (Garry Rendall)

6. Specifications: ongoing issue re. recovery of documents furth of Scotland

7. ASPIC statistics: breakdown of action types currently identified as "other", to identify abuse cases in particular.
8. Disposal of actions involving party minuters: RTA insurers having entered process as party minuter where the actual defender has not lodged a NID. The insurer's agents usually want the action disposed in specific terms in order to preserve their insurer client's right of recovery from the defender.
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