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Personal Injuries User Group

The membership of the user group is currently as follows:

Yvonne Anderson, Depute in charge of the Offices of the Court of Session

Michael Anderson, The Lord President’s Private Office

Paul Cackette, Scottish Government, Civil and International Justice Directorate (sometimes represented by Steve McCourt)

Ian Campbell, Scottish Health Service Central Legal Office

Bob Cockburn, Deputy Principal Clerk of Session

Andrew Henderson, Messrs. Thompsons

Gordon Keyden, Messrs. Simpson & Marwick

Maria Maguire, Q.C., Faculty of Advocates

Robert Milligan, Advocate, Faculty of Advocates

Lady Paton (chair)

Fred Tyler, Messrs. Balfour & Manson 

Catriona Whyte, Scottish Legal Aid Board (sometimes represented by Scott Cownie)

The group met on the following dates:  29 June, 21 September, and 12 December 2006;  13 February, 22 March, 7 June, 17 July, and 11 September 2007.

David Stevenson retired from Messrs. Thompsons in 2006, and nominated his partner Andrew Henderson as his successor in the group.  Ruaraidh Macniven, who joined the group in 2004, has moved to a new appointment in the Crown Office, and his place has been taken by Michael Anderson.  The group wish to record their appreciation of both David’s and Ruaraidh’s work in connection with personal injuries procedure.

Scottish Executive evaluation of the Coulsfield reforms

The Scottish Executive evaluation of the Coulsfield reforms has been completed and published.  Copies of the report can be obtained in the following ways:

· By sending a request and a cheque for £5 to Blackwell’s Bookshop, 53 South Bridge, Edinburgh, EH1 1YS;  tel: 0131 622 8283/0131 622 8258;  fax: 0131 622 8258;  e-mail: business.edinburgh@blackwell.co.uk.

· By viewing the Scottish Courts web-site at www.scotcourts.gov.uk.

The Scottish Executive have also published a useful summary of the report entitled Research Findings No.1/2007, which may be viewed on the internet at http://www.scotland.gov.uk/socialresearch.  The main findings noted are:

· There was a marked reduction in delay amongst actions raised under Chapter 43 compared with actions initiated prior to the introduction of the new procedure.

· Following the introduction of Chapter 43, the court disposed of more than half of all defended personal injury actions that were raised and proceeded under Chapter 43 within 16 months.

· While Chapter 43 was responsible for reducing delay by driving actions to their conclusion, more procedural inputs were made – and more procedural stages were passed – on the way.

· Actions appointed to proof under Chapter 43 were more likely to settle earlier and less likely to settle on the day of the proof than actions appointed to proof under ordinary procedure.

· The impact of Chapter 43 on court business was mixed.  Appointments to the Procedure Roll were significantly reduced but there were more appointments to the By Order Roll and more starred motions, as well as longer and frequently continued hearings on the Motion Roll.  There was also a growth in desk-based duties for court staff.

· Pursuer’s legal representatives welcomed abbreviated pleadings and the withdrawal of an automatic entitlement to a legal debate.  Defenders were particularly exercised by absence of pleas in law.

· The new simplified procedure was responsible for uncertainties in practice, with tensions identified between its demand for brevity and the need for elaboration.

· Statements of Valuation were welcomed in principle, though widespread dissatisfaction was found in practice.  Problems were identified around “vouching” (documenting the claim), timing and compliance.

· Pre-trial Meetings provided an appropriate forum for negotiating settlement.  They were successful where relationships were well established but often fruitless where multiple defenders were involved.  How they should mirror the day of proof and who should attend them were subject to some dispute.

· Case flow management was effective for routine personal injury actions, though a need for active judicial intervention was found in some cases proceeding under Chapter 43.  There were calls for greater flexibility with regard to some provisions, but for greater stringency with regard to others.

· Though the New Rules were responsible for reducing delay, a reduction in the cost of litigation could not be assumed.  Chapter 43 required more and earlier procedural inputs and this might have increased costs, particularly with regard to outlays for expert witnesses and counsel.

New Rule of Court 

On 2 May 2007, the Act of Sederunt (Rules of the Court of Session Amendment No.4) (Personal Injuries Actions etc.) 2007 (SSI 2007 No.282) came into force.  Its principal provisions are:

· Rule 31.3:  a simplified procedure to be followed on the death of any party to an action in the Court of Session.  The procedure involves notifying the Deputy Principal Clerk of Session, and a subsequent sist of the action by a Lord Ordinary.

· Rule 35.11(2A):  evidence taken on commission may be video-recorded.

· Rule 43.1A:  a pursuer in a personal injuries action based on alleged clinical negligence may apply for authority to raise the action as an ordinary action at the outset.  It is hoped that this new procedure may save time, drafting and re-drafting, and expense, in clinical negligence cases which are obviously too complex and detailed for Chapter 43.

· Rule 43.6(7) (By Order where failure to lodge record by the specified date) is amended to give the Keeper and the Personal Injuries Clerk some discretion when deciding whether to put a case out By Order.

· Rule 43.9 (Statements of Valuation of Claim) is amended such that a party relying upon a particular document must lodge that document.

· Rule 43.20 provides a procedure where relatives of a pursuer who has died of mesothelioma wish to be sisted to the deceased’s action;  cf. Dow v West of Scotland Shipbreaking Company Limited, 2007 Rep.L.R. 59 and the Rights of Relatives to Damages (Mesothelioma) (Scotland) Act 2007 (asp 18).

· An amended Call 6 in the standard Specification of Documents, extending the type of risk assessments which may be recovered.

· Alterations to the Minute of Pre-Trial Meeting.

Civil Courts Review

On 12 February 2007, the Minister for Justice (then Cathy Jamieson) announced a review of the Scottish civil courts system, led by The Rt. Hon. Lord Gill.  The remit is as follows:

“To review the provision of civil justice by the courts in Scotland, including their structure, jurisdiction, procedures and working methods, having particular regard to

· the cost of litigation to parties and to the public purse;

· the role of mediation and other methods of communication and case management;

· the development of modern methods of communication and case management;  and 

· the issue of specialisation of courts or procedures, including the relationship between the civil and criminal courts;

and to report within 2 years, making recommendations for changes with a view to improving access to civil justice in Scotland, promoting early resolution of disputes, making the best use of resources, and ensuring that cases are dealt with in ways which are proportionate to the value, importance and complexity of the issues raised.”

A sub-group has been appointed to consider personal injury litigation.  Further information can be obtained from the Scottish Courts website (www.scotcourts.gov.uk) by a link on the left hand side of the home page.

Attempt to call witness not on witness list lodged in terms of Rule 43.6 

In Quigley v Hart Builders (Edinburgh) Limited, (Lord Glennie, 28 July 2006) the court dealt with a situation where a party sought to lead a witness who had not been included in any witness list lodged.  Referring to Practice Note No.8 of 1994, the court held that the party seeking to call such a witness required the leave of the court.  The court might grant or refuse leave, on such terms as it considered fit.

Specifications of documents

When preparing a summons and an “automatic” specification in terms of Chapter 43, care should be taken not to call for documents which have no foundation in the pleadings.  For example, there should be no call for pension information when there is no claim for loss of pension rights.

Pleadings

In Stuart McGowan v W & J R Watson Ltd, 2007 S.C.L.R. (Notes) 147, the Inner House made the following observations about pleadings under Chapter 43:

“[12] It is clear that in an action of damages for personal injuries to which the provisions of Chapter 43 of the Rules of Court apply, it is not necessary for either party to engage in elaborate pleading.  There is, nevertheless, as [counsel for the defenders] recognised, a requirement, which is imposed on defenders as much as on pursuers, to give at least fair notice of a case which it is proposed to make.  Thus defenders could not secure a finding of contributory negligence if they had not at the very least made some reference to it in their pleadings.  How much beyond that is required depends very much on the circumstances of each case.  It may be that the pursuer’s own pleadings would support a plea of contributory negligence, in which case very little need be said.  But if defenders choose to give notice of a specific case of contributory negligence, as was done here in relation to the use of clamps, they may be precluded from seeking to argue for a finding of contributory negligence on any other ground because they have not given fair notice of it.  We agree with the approach of Lord Glennie in Weir v Robertson Group (Construction) Ltd, in the passage quoted above.  Accordingly, in circumstances such as arose in that case, an objection to a line of cross-examination of which no fair notice had been given in the defenders’ pleadings would appropriately be upheld …” 

September 2007:  The Hon. Lady Paton

