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Report of the Review of Sections 34 to 37 of the Scotland Act 2012
Purpose

1. To invite members to consider the recommendation of the Review Group (chaired by the Lord Justice General) that the Criminal Courts Rules Council consider whether any amendments are required to Chapter 40 (Compatibility Issues and Devolution Issues) of the Criminal Procedure Rules 1996.  
Background 
2. Paper 5A is the report of the Review Group. Paragraph 3.14 (page 15) is most relevant for the CCRC. 

Discussion 
3. The current rules are set out in Chapter 40 of the 1996 Rules (attached here as an appendix). The relevant forms are 40.2, 40.3 and 40.9 available here: 
http://www.scotcourts.gov.uk/rules-and-practice/forms/criminal-procedure-forms/compatibility-issues-and-devolution-issues
4. Existing rule 40.5 provides that “Where a compatibility issue or devolution issue is raised in accordance with rule 40.2, rule 40.3 or rule 40.4 the facts and circumstances and contentions of law on the basis of which it is alleged that a compatibility issue or devolution issue arises in the proceedings shall be specified in sufficient detail to enable the court to determine whether such an issue arises”.
5. The forms provide that the “the facts and circumstances and contentions of law which are alleged to give rise to the compatibility issue [or devolution issue]” are to be specified.
6. Members will see that the Review Group concluded that, notwithstanding the requirements both of rule 40.5 and of the forms, minutes often lack sufficient detail of the nature and legal basis for any incompatibility and lack specification of the remedy sought. The Group therefore the recommends that the Criminal Courts Rules Council considers the extent to which amendment of Chapter 40 of the Criminal Procedure Rules, and accompanying forms, is required in order to specify clearly the matters that should be addressed in compatibility and devolution minutes. 
7. The Group gives examples of matters which might be considered : 

· a brief description of the facts and circumstances on the basis of which it is alleged that the issue arises;
· a concise summary of the submissions to be developed, including a numbered list of the points which the party wishes to make;
· where the party intends to refer to any document in support of a point, identification of the relevant passage in the document;
· a brief description of the relevant authorities upon which the party raising the issue intends to rely and the legal propositions which they demonstrate (more than one authority should not normally be cited in support of a proposition);
· where the issue arises in relation to an Act of the Scottish Parliament, a provision within such an Act or in subordinate legislation, a reference to, and a description of, the provision which the party alleges is incompatible;
· the remedy sought; and
· the identity of persons who have received intimation of the minute (including, for a devolution issue, the Advocate General for Scotland).

Discussion 
8. The Chair of the Council proposes that a working group of 5 members (a senator, a sheriff, a member of the Faculty of Advocates, a solicitor and a representative from SCTS) be asked to look at the specific matters mentioned by the Review Group for possible amendment of the rules and/or inclusion in a court form and report back to the Council at its meeting in June 2019.
Recommendation

The Criminal Court Rules Council is invited to consider the report of the Review Group and, if members are in agreement, instruct a working group to prepare a short report for consideration at the CCRC meeting in June 2019. 
Edward McHugh
Deputy Legal Secretary
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