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Item 1: Welcome, apologies and introductions
1. The Chairman welcomed those present and noted apologies.  He welcomed Yvonne Taylor (Sheriffdom Business Manager – Tayside, Central & Fife), a new Council member, who has been appointed to replace David Shand as the sheriff clerk representative.
Item 2: Minutes and matters arising
2. The minutes of the meeting of 20 October 2014 (Paper 2.1) were approved.
Item 3: Update regarding Draft Act of Adjournal on reporting restrictions - Paper 3 (together with Policy Note)
3. The Chairman reminded members that the Council had previously considered and approved a draft instrument on reporting restrictions in the High Court and sheriff court.  As outlined in Paper 3, he noted that the style and wording of the instrument as a whole had been re-drafted for clarity.  
4. A question was raised about what would happen in situations where no representations were made by ‘interested persons’ (the media), and in particular, whether there would be a hearing.  Mr Crombie explained that the intention behind the making of an interim order is to ascertain if any interested persons wish to be heard on it.  Where there is a hearing, the interim order would ‘fall’, leaving the court with the option of either making a fresh final order or no order at all.  If no representations are made, then there would be no hearing.  Sheriff Gilchrist advised that the main concern behind the question was to ask whether, where no representations are made, the court should even have the option of not making an order – after all, it would have taken the earlier decision that an interim order was required.  After discussion, members agreed that it would not be sensible to remove the judge’s discretion on this.  It was agreed that the instrument should remain as drafted and that the Council could revisit the matter if difficulties with this issue arose in practice.
5. There was some discussion around whether there would be legal aid provision for individuals on the ‘interested persons’ list.  The point was made that SLAB might be criticised for not providing funding for representation at hearings on interim orders.  It was noted that where the ‘interested persons’ were individuals, they would most likely be freelance journalists.  They would normally not be eligible for legal aid.  Members noted that at present, there would be no legal aid provision.
6. It was queried whether rule 56.4 of the draft instrument should provide that a copy of the order must be sent to the parties as well as to interested persons.  Mr Crombie noted that in civil proceedings, the parties are in process and tend to check for interlocutors, but accepted that the position may differ in criminal cases.  He suggested that an administrative solution could be found to ensure that the parties are kept informed.  Members agreed with this proposal.
7. Following discussion, the Council approved the draft Act of Adjournal and accompanying Policy Note.
Item 4: Scottish Court Service request for court rules regarding section 6 of Victim and Witnesses (Scotland) Act 2014
8. Mr Sandeman addressed the Council on Paper 4.  He reminded members that section 6 of the 2014 Act (which implements article 6 of the EU Victims Directive (2012/29/EU)) places an obligation on SCS to provide reasons for the court’s decisions in criminal cases to victims and witnesses of crime.  He explained that the challenge is how practically to meet this obligation without over-burdening the courts.
9. The Council noted that the difficulty does not relate to a lack of reasons being given at the time decisions are communicated in court, but to how this information should be retained and retrieved.  Members discussed digital audio recording, which is in the process of being rolled out across all courts, as being a possible means for retaining and retrieving information.  The issue is that the recording will not necessarily contain sufficient detail about the reasons for the decision – for example, in relation to the sentence imposed.  It was suggested that sheriffs should be encouraged to include more detail when sentencing, which would in turn be retained on the audio recording.  
10. Members discussed the extent to which the obligation would change what is currently done in practice.  For example, in sentencing appeals, there must already be some means of accessing the reasons for the sentence imposed.  It was noted that in an appeal scenario, the appeal court does not rely on reasons that were expressed at the time of the initial decision, but rather on the reasons that are set out in a report prepared for the purposes of the appeal.  It was recognised that the obligations are owed to victims and witnesses (rather than to the accused) – in many cases there would be no appeal marked, while in others there would be an acquittal.  A key question is at what time the reasons should be recorded – should this be done at the time of making the decision or subsequently upon receipt of a request? Members noted that for SCS to be able to comply with its obligations, the information would need to be held somewhere and that accordingly, it would be preferable for reasons to be recorded at the time a decision is made.
11. The Council agreed with the proposal that JPs, sheriffs and judges should, in accordance with Article 6 of the Directive, produce reasons for their decisions, if requested by SCS following upon an application under section 6 of the Victims and Witnesses (Scotland) Act 2014.  This requirement should be set out in an Act of Adjournal.  It was noted that this might give rise to a training need.
Item 5: Update regarding Form 16.1C (Form submitted when pleading guilty to a road traffic offence) (Paper 5)
12. Members noted that Paper 5 is an email from SCS Policy and Legislation Branch suggesting that the Council consider whether wording should be inserted into Form 16.1C alerting defendants to how they may check their driving record.  Members noted also that Mr McHugh had circulated an email attaching a ‘mock-up’ of how the amended form would look.  
13. The Council agreed that the change should be made, subject to the precise wording being styled.
Item 6: Update on Draft Act of Adjournal regarding implementation of European Protection Orders (Paper 6 and 6A)

14. Mr Flinn explained that the final draft Act of Adjournal would need to be prepared in tandem with the Scottish Government’s Regulations.  Ms MacDonald confirmed that the Regulations have now been laid.  The LPPO and Scottish Government will therefore liaise to ensure commencement dates coincide.
15. Members noted that SCS is not always in possession of the information that will be required to comply with its obligations.  In some cases, the information would be in the hands of COPFS, and in other cases with the police.  After discussion, Members agreed that, ahead of the next Council meeting, the LPPO would work up a suggested mechanism to ensure that COPFS and the police will provide SCS with any necessary information in their possession.
Item 7: Update on Act of Adjournal making changes to Sex Offender Notification Requirements Form
16. Members noted that the changes to this form have now been implemented, but that minor drafting errors had been identified.  Members agreed that these corrections should be rolled into the next Act of Adjournal that is made.
Item 8: Update on Draft Act of Adjournal regarding Supervision Default Order

17. Mr Flinn informed members that the draft Act of Adjournal is under way and would soon be ready for review by the Council.
Item 9: Scottish Government updates

18. Ms MacDonald informed the Council that the SG intends to introduce a Bill to reform Fatal Accident Inquiries legislation this Spring.  She advised that SG will be consulting on domestic abuse, ‘revenge porn’ and jury directions, and that new rights have been brought in for victims and witnesses.
19. Ms MacDonald informed members that there is now a requirement for SCS, the police, COPFS, the Parole Board and Scottish Prisons Service to put service standards in place – these are to be published on 30 April 2015.
20. The SG is focusing on preparing the implementation of measures relating to vulnerable witnesses.  The SG intends to liaise with the Judicial Institute, practitioners, victim support organisations etc in Spring this year.  
21. Ms MacDonald confirmed that the Legal Writings (Counterparts and Delivery) (Scotland) Bill passed Stage 2 without amendment at the end of January.  As part of the programme for government, the Succession (Scotland) Bill will also be introduced – this is being led by the Scottish Law Commission.    Ms MacDonald explained that while work is still ongoing on the Damages Bill, it will not be introduced this session as there is no legislative slot available.
Item 10: Complex Case Management Update

22. Members were informed that the LPPO’s work on this paper is underway.  It was agreed that this item would be put on the agenda for the next Council meeting.

Item 11: Sheriff Court Appeal Court – Criminal Business [Oral Update from Graham Crombie of the Rules Re-write Team]
23. Mr Crombie advised the Council that draft rules would be circulated to members for consideration at the Council’s next meeting in April.  He confirmed that the new criminal Sheriff Appeal Court will be in place by 22 September 2015.
Item 12: Application of Public Records (Scotland) Act 2011

24. After discussion, the Council agreed that it was content to be added to the list of public authorities to which the 2011 Act applies.  It was noted that the Scottish Civil Justice Council and the Scottish Sentencing Council would also become subject to the Act.
Item 13: AOCB
25. Members were informed that, following the decision in Kevin Addison v HMA [2014 HCJAC 1110], the LPPO and the Law Society of Scotland are in discussions about how accused persons should be advised of their right to representation, and the options that they have.
26. The next meeting is on Monday 27 April 2015.
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