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MINUTES OF MEETING OF THE CRIMINAL COURTS RULES COUNCIL
PARLIAMENT HOUSE, MONDAY 29 OCTOBER 2018
Present:

Lord Justice Clerk (Chair)
Lord Matthews

Lord Turnbull

Sheriff Frank Crowe

Sheriff William Gilchrist
Sheriff Norman McFadyen 
Professor James Chalmers, University of Glasgow 
Anthony McGeehan, COPFS
Peter Lockhart, Solicitor

Branislav Sudjic, Solicitor
Murdo Macleod, QC, Faculty of Advocates
Claire Mitchell, Faculty of Advocates 

Willie Cowan, Scottish Government
Ian Dickson, Scottish Legal Aid Board
Dennis McCall, Sheriff Clerk
Kate Wallace, Victim Support

In attendance:
             Alex McKay, High Court of Justiciary
Secretariat:
Edward McHugh, Deputy Legal Secretary to the Lord Justice General
Apologies:

Lord Justice General
The Clerk of Justiciary

Stuart Fair JP
Item 1: Private papers.
1. It was agreed that Papers 2, 3, 3A, 3B, and 4 be treated as private papers.
Item 2: Minutes and matters arising.
2. The minutes of the meeting of 25 June 2018 were approved. With regard to matters arising, the Council noted Item 4 on June 2018 minutes: Sentencing Guideline Approval Process Act of Adjournal. This was made as SSI 2018/229 and came into force on 4 September 2018.

Item 3: Scottish Government Update [Paper 2- private paper]. 
3. Members considered an update from SG highlighting various pieces of legislation set out in the Programme for Government which may impact on the work of the Council. In particular,
· Management of Offenders ( Scotland) Bill
· Vulnerable Witnesses ( Criminal Evidence) ( Scotland) Bill
· Age of Criminal Responsibility( Scotland) Bill
· Brexit 
· Domestic Abuse (Scotland) Act 2018 – Update to Chapter 33.6

This Act makes provision at paragraphs 3-5 of Schedule 1 to prohibit an accused person from personally conducting their own defence. The same provisions already apply in respect of certain sexual offence cases. There may be cases where the court is required to appoint a solicitor to represent the accused when they do not have representation.
 New section 288DC(3) of the Criminal Procedure (Scotland) Act 1995 provides that section 288D of that Act, concerning appointment of a solicitor by the court, applies in the same way to a domestic abuse offence to which section 288DC applies as it currently does to a sexual offence to which section 288C applies.

· This is currently covered by rule 33.6 of the court rules.  However, the Council noted that, in due course, when a suitable instrument is identified, the references in rule 33.6 will be tidied up so as to make clear that it covers domestic abuse cases as well as sexual offence cases. 
Item 4: Labour Market Enforcement Orders (LMEO): Request for court rules and draft instrument [Papers 3, 3A and 3B– private papers]
4. Members considered the papers. After discussion, the Council declined to approve the draft instrument submitted. LPPO was asked to liaise with the Home Office and, thereafter, to give further consideration to the procedure for revocation or discharge of a LMEO with particular reference to intimation to the Crown and/or the enforcing authority and the role of each of those ( if any) in the variation or discharge procedure. Members also made various drafting points for  LPPO to  consider. 
Item 5: Jury Muster [paper 4- private paper] 

5. Members considered both the paper from Justiciary Office and an oral report from Lord Matthews regarding the successful pilot of a jury muster system which had taken place in Glasgow High Court over summer 2018. The Council agreed that LPPO should review the Criminal Procedure Rules 1996 and prepare a draft instrument making any necessary changes to permit the jury muster project to proceed ( in particular it was noted that an amendment of Rule 14.1A would be required).
Item 6: A.O.C.B.  
6.  Lord Matthews raised a point about the procedure by which a vulnerable witness seeks to vary specific special measures to standard special measures. This currently requires a hearing (Rules 22.4 and 22.5 of the Criminal Procedure Rules 1996 and Section 271A of the Criminal Procedure (Scotland) Act 1995). Lord Matthews questioned whether this was necessary and efficient. He agreed to send a note prepared the Glasgow High Court Manager to the Chair, the Council secretariat and the Scottish Government. The Chair commented that this might best be a matter addressed in the Vulnerable Witnesses (Criminal Evidence) (Scotland) Bill.
7. The Council secretariat requested that, for the purposes of the General Data Protection Regulation, members consent to the secretariat holding their email addresses and any information provided regarding the reasons a member was unable to attend a meeting. The members present indicated their consent.
Item 7: Next meeting.
7. The next meeting is on Monday 25 February 2019 at 1030am.
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