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MINUTES OF MEETING OF THE CRIMINAL COURTS RULES COUNCIL
PARLIAMENT HOUSE, MONDAY 25 MAY 2015
Present:

Lord Justice Clerk (Chair)
Joe Moyes, Deputy Principal Clerk of Justiciary 

Lord Turnbull 

Lady Dorrian

Sheriff William Gilchrist

Keith Stirling, JP

John Hamilton, Q.C.

Branislav Sudjic, Solicitor


Robert Burnett, Solicitor

Catriona Dalrymple, Crown Office

Paul Beaton, Crown Office

Ian Dickson, Scottish Legal Aid Board
Secretariat:
Edward McHugh, Deputy Legal Secretary to the Lord President
Graham Crombie, Deputy Legal Secretary, Rules Rewrite 
Drafting Team (until item 6)
Anne Hampson, Policy Officer, Scottish Civil Justice Council (Minutes)
Apologies:
Lord Justice General (Gill)
Murdo MacLeod, Q.C.

Sheriff Frank Crowe

Yvonne Taylor, Sheriff Clerk

Elspeth MacDonald, Scottish Government 

Jennifer Harrower, Head of High Court Division, COPFS
Professor James Chalmers, University of Glasgow 

Item 1: welcome, apologies and introductions
1. The Lord Justice Clerk welcomed those present and introduced Paul Beaton who was attending to speak to Agenda items 7 and 8.  
Item 2: minutes and matters arising

2.
The minutes of the meeting of 9 February were approved.  With regard to matters arising, the Council noted that an Act of Adjournal regarding reasons for decisions being produced by JPs, sheriffs and judges following application under section 6 of the Victims and Witnesses (Scotland) Act 2014 was pending; a change to Form 16.1 to alert accused persons as to how they may check their driving record had been made in an Act of Adjournal which would come into force on 8 June 2015; the paper on complex case management  was pending; and consideration is being given as to  how best to address the issues identified  in  the decision in Kevin Addison v HMA.  .
3.
The minutes of the meeting of 27 April 2015 were approved and members noted that Chapter 61 of the Criminal Procedure Rules 1996 has since been amended to rectify the technical errors in the Act of Adjournal (Criminal Procedure Rules Amendment No. 2) (European Protection Orders) 2015. The amendments come into force on 8 June.
Item 3: Sheriff Court Appeal Court - Criminal
4.
The Council considered a revised draft Act of Adjournal that proposes to amend the Criminal Procedure Rules in consequence of the establishment of the Sheriff Appeal Court. Subject to obtaining confirmation from the Scottish Government that it had not been intended that it be  possible to appeal to the High Court a decision of the Sheriff Appeal Court to refuse leave to appeal against a decision of the sheriff, members indicated that they were content to submit the draft Act of Adjournal to the High Court. 

Item 4: Extradition Act 2003 - leave to appeal
5.
The Council noted that the introduction by the UK Government of a “leave to appeal” test in appeals against the decision of the sheriff regarding extradition requires Form 34.3-A to Form 34.3-D and Chapter 34 of the Scottish Criminal Procedure Rules to be amended. Rules in relation to this will be drafted and issued for consideration over the summer.
Item 5: Scottish Government Update
6.
No Scottish Government representative  was present.  The Council noted the recently received Scottish Government Papers on the Criminal Justice and Data Protection (Protocol No. 36) Regulations 2014; Serious Crime Prevention Orders and the Proceeds of Crime Act 2002. If changes to the rules were required as a result of these papers these would be circulated in draft by correspondence   Members also noted the implementation update on the Victims and Witnesses (Scotland) Act 2014. 
Item 6: Form 20.3 A-B
7.
 Subject to a further amendment being made to replace “insanity”

with “not being legally responsible, ”members indicated that they

were content with the proposed change to the Sex-Offender Notification Form 20.3

A-B.  The form has been redrafted to make the listed requirements clearer and

to make it more evident that the form contains only a summary of the principal requirements 
Item 7: Special measures/identification issues: Victims and Witnesses (Scotland) Act 2014
8.
Catriona Dalrymple and Paul Beaton spoke to this Agenda item which asked the Council to consider issuing a practice note on the agreement of identification evidence in criminal proceedings as a result of the implementation of provisions in the Victims and Witnesses (Scotland) Act 2014 to assist vulnerable witnesses.  Following implementation it is estimated that there will be over 18,000 additional Vulnerable Witness notices and applications each year.  It was suggested that a Practice Note would assist with the efficient and effective management of cases involving vulnerable witnesses. The Note could also encourage the agreement of non-contentious identification evidence, particularly in relation to domestic abuse cases where the vulnerable witness and the accused are known to each other, to become a matter of routine at first appearance.

11.
The Council noted that section 257 of the Criminal Procedure (Scotland) Act 1995 places a duty on the Crown to seek agreement of evidence. It was suggested that, as occurred in some sheriffdoms, the Crown should raise the issue of identification evidence at the first appearance.  The Procurator Fiscal Depute could ask the presiding judge to address the question of potential agreement of identification. This would avoid the need for either a Practice Note or an Act of Adjournal.  COPFS was of the view that for this to work the outcome would require to be minuted, which is currently not the practice. Joe Moyes agreed to explore what is possible on the COPII IT system.  The Chair agreed to speak to Sheriffs Principal and report back on their position. The Council took the view that a Practice Note was not necessary at this stage.
Item 8: Electronic Intimation of Vulnerable Witness Notices
14.
Paul Beaton spoke to this Agenda item which requested the Council to consider proposed options to amend rule 2.3A of the Criminal Procedure Rules 1996 to permit intimation of Vulnerable Witness notices and applications (and potentially additional documents) by secure electronic means using e.g. Criminal Justice Secure eMail (CJSM).
15.
The Council approved the suggested amendment to rule 2.3A but only in respect of intimation of Vulnerable Witness applications and notices.  A wider consideration of electronic intimation of documents would take place at the next meeting.
Item 9: Proposed change to rule 19A.1(1)
16.
The Council endorsed the proposed change to rule 19A.1(1) to provide for a change of location in respect of a Continued Preliminary Hearing where the need arises.  Consideration will be given at a future meeting as to whether there should be a generic rule permitting the fixing of a hearing at the request of a party  where there is otherwise no provision for a hearing to be appointed.  
Item 10: Reviews of CPOS & DTTOS in the High Court of Justiciary
17.
As Sheriff Crowe was unable to attend the meeting to speak to his paper, the Council agreed to defer discussion of this item to its next meeting.
Item 11: Supervision Default Order

18.
The Council was advised that the drafting of an Act of Adjournal was proving more complex than initially anticipated and that it would be circulated to members for consideration over the summer.
Item 12: A.O.C.B
19.
The Chairman advised the Council of a draft High Court of Justiciary Practice Note in relation to Appeals.  Following discussion, members approved Practice Note No. 1 of 2015.

20.
The next meeting is on Monday 12 October.  The Chair reminded members that all papers for the next meeting should be received no later than Friday 25 September.  
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