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Criminal Courts Rules Council
Meeting 10 February 2020
Approved Minutes

MINUTES OF MEETING OF THE CRIMINAL COURTS RULES COUNCIL
PARLIAMENT HOUSE, MONDAY 10 FEBRUARY 2020
Present:

Lord Justice General (Chair)
Lord Turnbull

Lord Matthews

Professor James Chalmers, University of Glasgow 
Catriona Dalrymple, COPFS

Sheriff Alistair Brown

Sheriff William Gilchrist
Peter Lockhart, Solicitor

Kate Wallace, Victim Support Scotland

Murdo Macleod, QC, Faculty of Advocates
Claire Mitchell QC, Faculty of Advocates

Ian Dickson, Scottish Legal Aid Board

Willie Cowan, Scottish Government

Dennis McCall, Sheriff Clerk
In attendance:
             Joe Moyes (Deputy Principal Clerk of Justiciary) 
                                       David Dickson (Scottish Sentencing Council) - Observer
                                       Sarah Webster (Judicial Office) - Observer
Secretariat:
Edward McHugh, Deputy Legal Secretary to the Lord Justice General
Apologies:                    Lord Justice Clerk 
The Clerk of Justiciary

Sheriff Norman McFadyen 

Anthony McGeehan, COPFS

Stuart Fair JP

Item 1:  Private papers.
1. It was agreed that Papers 2, 3, 4, 5, 5A and 5B be treated as private papers.
Item 2: Minutes and matters arising [Paper 1] .
2. The minutes of the meeting of 10 June 2019 were approved. 
It was noted that the Crime (Overseas Production Orders) draft Act of Adjournal continued to be worked on by LPPO. It was anticipated that the instrument would come back to the Council for approval by correspondence in advance of the next meeting of the Council in June 2020.  
Item 3: Scottish Government Update [Paper 2- private paper]. 
3. Members considered an update from the Scottish Government highlighting various pieces of legislation which may impact on the work of the Council. Willie Cowan invited questions. The following points were raised: 
· Age of Criminal Responsibility (Scotland) Act 2019
LPPO shared its understanding that the Scottish Civil Justice Council secretariat had recently communicated certain policy questions to the relevant SG policy team with the result that the policy paper was not to be considered by the SCJC at its 17 February 2020 meeting.    

· Vulnerable Witnesses ( Criminal Evidence) ( Scotland) Act 2019 
Lord Matthews asked if it was possible to clarify when the provisions permitting the use of standard special measures without a hearing were to be commenced. Willie Cowan agreed to seek that information.
· Management of Offenders ( Scotland) Bill 
 Dennis McCall asked that it be noted that, contrary to what was said in this section of the SG paper, SCTS Legislation Implementation Team were not actively considering the issue of what information the CCRC might need when it is asked to make an Act of Adjournal specifying the form of an electronic monitoring requirement. Willie Cowan agreed to check the position. 

· Hate Crime Bill
Kate Wallace asked if there was any clarity around the timetable for lodging this Bill. None is currently available. 
Item 4: Digital Evidence Sharing Capability: Request for court rules [Paper 3- private paper] AND Item 5: Electronic Search Warrant Process: Request for court rules [Paper 4- private paper].

4. Members 
·  noted that these 2 rules request have been submitted;
· noted that there is a significant issue to be resolved around whether certain of the proposed rule changes are intra vires of the rule-making powers of the High Court; and
· agreed to delegate initial consideration of both papers to the Digitisation Committee with a view to that committee providing a report on vires to the full council for it to consider at its meeting on 8 June 2020.
The Lord Justice General expressed the view that, while it is initially a matter for the Digitisation Committee to consider, his preliminary view was that the DESC project seemed likely to require primary legislation (although it ought to be possible to make by Act of Adjournal the necessary changes to enable the electronic warrants project to proceed). He emphasised that members will have an opportunity to provide their views to the Digitisation Committee during its deliberations and,also, at the next meeting of the Council in June 2020.
Item 6: Act of Adjournal (Criminal Procedure Rules 1996 Amendment) (Miscellaneous) 2020 [Papers 5,5A and 5B – private paper]
6. Dennis McCall expressed a concern that the requirement for the clerk of court to intimate to parties a minute to review special measures might have General Data Protection Regulation implications. Members noted that concern but nonetheless approved the instrument for submission to the High Court for making (subject to styling).  
Item 7: Transferring cases between sheriffdoms: [oral update from LPPO]
7. LPPO confirmed that views had been obtained from COPFS, Sheriffs Gilchrist and Brown, Peter Lockhart, Scottish Government and SCTS (all broadly supportive of the proposal, although there were a range of views as to what the extent of the change should be). There had been no input from Victims Support Scotland. The sheriffs principal had considered the proposal and, although there was agreement that the current system could do with improvement, there had been no consensus about what changes should be made.
Catriona Dalrymple raised the possibility of more efficient transfer between sheriffdoms at all stages of a prosecution being of assistance when dealing with mass protest matters such as the Glasgow climate change conference in November 2020. Professor Chalmers noted that that would extend matters beyond the original proposal put forward by Sheriff Gilchrist. LPPO noted that, once the policy position was settled, careful consideration (including vires) of the legal changes required to implement that policy position would be required.

It was agreed that the views of Victim Support (Scotland) and the sheriffs principal would again be sought. LPPO would prepare a policy paper for consideration by the Council at its meeting in June 2020. 
Item 8: AOCB 
8. Sheriff Brown raised two matters:
·      The form of affirmation for jurors, in Form 14.3-B, is inconsistent with the form of oath for jurors, in form 14.3-A. He proposed that the Council consider instructing that Form 14.3 B be amended (when a suitable instrument is found to make the change ) so that it is consistent with Form 14.3-A. Members agreed that this change, subject to there being no impediment in the primary legislation (Oaths Act 1978).
·     Form 20-10A fails to take account of the Domestic Abuse (Scotland) Act 2018. The form reflects the wording of s234A(2) of the Criminal Procedure (Scotland) Act 1995, which is appropriate when the procurator fiscal has moved for an order. In that situation, the court may make the order if satisfied on the balance of probabilities that it is appropriate. However, the 2018 Act inserted a new s234AZA. Where that section applies, the court must, without an application by the prosecutor, consider making an order and must make that order “unless of a negative conclusion on the question”. The question, therefore, is not whether the court is satisfied that making an order is appropriate. The question is whether the court is of a negative conclusion (if not, the order must be made). Members agreed with Sheriff Brown’s point and instructed Form 20.10-A be amended by deletion of the words “AND being satisfied , on balance of probabilities , that it is appropriate to make an order to protect that person from harassment or further harassment;”
Item 9: Next meeting dates 
9. The next meetings are 8 June 2020 and 19 October 2020 
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