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MINUTES OF MEETING OF THE CRIMINAL COURTS RULES COUNCIL
PARLIAMENT HOUSE, MONDAY 25 FEBRUARY 2019
Present:

Lord Justice Clerk (Chair)
Lord Turnbull

Lord Matthews

Sheriff Frank Crowe

Sheriff William Gilchrist
Professor James Chalmers, University of Glasgow 
Anthony McGeehan, COPFS

Catriona Dalrymple , COPFS
Peter Lockhart, Solicitor

Branislav Sudjic, Solicitor
Murdo Macleod, QC, Faculty of Advocates
Claire Mitchell, Faculty of Advocates 

Willie Cowan, Scottish Government
Ian Dickson, Scottish Legal Aid Board
Dennis McCall, Sheriff Clerk
In attendance:
             Alex McKay, High Court of Justiciary
                                       Mariel Kaney, LPPO

Secretariat:
Edward McHugh, Deputy Legal Secretary to the Lord Justice General
Apologies:

Lord Justice General
The Clerk of Justiciary

Stuart Fair JP
Sheriff Norman McFadyen 
Kate Wallace, Victim Support

Item 1: Private papers.
1. It was agreed that Papers 2, 3,3A, 3B, 5A, 5B, 5C and 5D be treated as private papers.
Item 2: Minutes and matters arising.
2. The minutes of the meeting of 29 October 2018 were approved. With regard to matters arising, the Council noted Item 5 on October 2018 minutes:  Jury Muster: LPPO has reviewed the Criminal Procedure Rules 1996. Only Rule 14.1A (minimum number of jurors in court) requires to be amended. A draft instrument is being prepared. 
Item 3: Scottish Government Update [Paper 2- private paper]. 
3. Members considered an update from SG highlighting various pieces of legislation which may impact on the work of the Council. In particular,
· Management of Offenders ( Scotland) Bill
· Age of Criminal Responsibility( Scotland) Bill
· Vulnerable Witnesses ( Criminal Evidence) ( Scotland) Bill
With reference to the Vulnerable Witnesses (Criminal Evidence) (Scotland) Bill, the Chair drew members’ attention to 
i) the question under consideration by the Scottish Government of whether there should be a formal procedure to allow a second commission in strictly limited circumstances 
ii) revisal of Rule 22.5 of the Criminal Procedure Rules 1996 ( procedure for review of special  measures) and
 iii) removal of Rule 22.10 ( evidence in the form of a prior statement) which requires a witness to be called prior to the prior statement being admitted. Members noted that Rule 22.10 seemed to be inconsistent with section 271M (2) of the Criminal Procedure Scotland Act 1995.
Members noted that a draft instrument making the required changes to the 1996 Rules will be prepared by LPPO in due course. 
Item 4: Crime (Overseas Production Orders): Request for court rules [Papers 3, 3A and 3B– private papers]]
4. Members considered the papers and instructed LPPO to prepare a draft instrument for consideration at the Council’s meeting in June 2019. 
Item 5: Chapter 40 of Criminal Procedure rules: Compatibility issues and devolution issues [Papers 4, 4A, 4B and 4C]
5. Members agreed to set up a working group to consider Chapter 40. The members of the group are Lord Matthews, Sheriff Gilchrist, Murdo Macleod QC, Alex McKay and Peter Lockhart. The group will report back to the Council at its meeting in June 2019.
Item 6: Labour Market Enforcement Orders request for court rules: Update [Papers 5, 5A, 5B and 5C- private papers]
6. Members considered a Home Office supplementary paper which sought to address members’ concerns as expressed  at the Council’s meeting in October 2018.Members noted that discussions had taken place between COPFS and the Home Office and they have agreed in principle to enter into an informal Memorandum of Understanding which would aim “to enable an enforcement authority to notify the COPFS of any applications for variation or discharge of an LMEO and for the enforcing authority to put forward any representations made by COPFS at a variation/discharge hearing.” The supplementary paper also drew the Council’s attention to Chapter 50 of the Criminal Procedure Rules 1996 which deals with football banning orders (FBOs) under Police, Public Order and Criminal Justice Act (Scotland) 2006. Applications to vary such orders are intimated only to the Football Banning Orders Authority (Police Scotland) and not to COPFS. 

In light of the supplementary paper, members approved the draft instrument for submission to the High Court, subject to LPPO styling and two minor drafting changes.
Item 7: A.O.C.B.  
7. Sheriff Crowe raised a matter regarding how legal costs are assessed and recovered in extradition proceedings which are ultimately discharged (s61 of the Extradition Act 2003). After discussion members agreed that no rules were required at this stage.
Sheriff Crowe also informed the Council that this would be his last meeting as a member of the Council given that he was retiring in August 2019 (and will be on leave on the date of the June 2019 meeting). Members joined the Chair in thanking Sheriff Crowe for his many useful contributions to the work of the Council during his time as a member. 
Item 8: Next meeting.
7. The next meeting is on Monday 10 June 2019 at 1030am.
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