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Draft minutes – to be approved at the next meeting of the Council

MINUTES OF MEETING OF THE CRIMINAL COURTS RULES COUNCIL
PARLIAMENT HOUSE, MONDAY 11 FEBRUARY 2013
Present:

Lord Turnbull (Chair)
Sheriff John Baird
Sheriff William Gilchrist 
David Shand, Sheriff Clerk
Keith Stirling JP
Joe Moyes, Deputy Principal Clerk of Justiciary (in place of the Principal Clerk)
Lesley Bagha, Scottish Government 
Catriona Dalrymple, Crown Office 

Jennifer Harrower, Procurator Fiscal

Jim Andrews, Victim Support Scotland

Robbie Burnett, Solicitor

Ian Fleming, Solicitor

Secretariat:

Kathryn MacGregor, Legal Secretary to the Lord President
Christopher Nicholson, Deputy Legal Secretary to the Lord President 

Elise Traynor, Deputy Legal Secretary to the Lord President
Apologies:
Lord Justice General (Gill)

Lord Justice Clerk (Carloway)

Lady Dorrian 

Sheriff Frank Crowe 

Frances McMenamin QC


James Chalmers, University of Edinburgh

Item 1: welcome, apologies and introductions
1.
Lord Turnbull welcomed members and noted apologies. 
2.
Lord Turnbull advised that he had replaced Lord Bracadale on the Council; the Council thanked Lord Bracadale for his contribution during his membership.  It was noted that Lady Dorrian had also been appointed as a member. Jamie Gilchrist, QC, had been appointed as a Sheriff and, as a consequence, had resigned from the Council. The Council thanked Sheriff Gilchrist for his contribution and congratulated him on his appointment.
Item 2: minutes and matters arising

3.
The minutes of the meeting of 15 October 2013 were approved.   
4.
In terms of matters arising, item 4 of the previous minutes (at paragraphs 10-14) indicated that the Scottish Government was considering whether or not to include provision for a specific procedure to enable an application for special measures to be challenged by an accused person. Lord Turnbull invited Mrs Bagha to address the matter during the Scottish Government update (item 4 on the agenda).   There were no other matters arising from the previous minutes.
Item 3: update on Acts of Adjournal

5.
Since the last meeting, one Act of Adjournal had been made. Act of Adjournal (Criminal Procedure Rules Amendment No.3) (Procedural Hearings in Appeals from Solemn Proceedings) 2012 came into force on 10 December 2012.  It was noted that the Act of Adjournal enables, in all appeals, an opportunity for the consideration of an application to the court under section 80(1) of the Criminal Justice (Scotland) Act 2003 (television link from court to prison or other place of detention). The Council noted that the Act of Adjournal had been made.
Item 4: Scottish Government Update 

6.
 Lesley Bagha updated the Council in relation to those aspects of the Scottish Government’s ongoing work that was of interest to the Council.

7.
The Scottish Government were currently working on three Bills which would be of interest to the Council. The first was a Criminal Justice (Scotland) Bill. The Bill seeks to implement the Carloway Review and Sheriff Principal Bowen’s Independent Review of Sheriff and Jury Procedure. Two consultation documents had been issued just before Christmas. One was in relation to Sheriff Principal Bowen’s review; the other was in relation to potential additional safeguards which may be required if the corroboration rule were to be abolished.  The latter was in recognition of views which had been raised during the recent consultation on the Carloway Review. Mrs Bagha informed the Council that the consultation on safeguards focused on three areas: a judge’s ability to withdraw a case from the jury on the basis that no reasonable jury could convict; jury majorities and; seeking views on the not proven verdict. The deadline for both consultations was 15 March 2013. There would be no scope for extending the deadlines given the timescales involved. In response to a question from Mr Stirling, Mrs Bagha advised that any consideration of additional safeguards was not considered to undermine the Carloway reforms as a package. Mrs Bagha also advised that the Bill would be introduced this year. 

8.
The second item on the SG update was the Victims and Witnesses (Scotland) Bill, which had been introduced on 6 February 2013. In broad terms, the Bill provided for the following: victims and witnesses’ rights to certain information about their case; a duty on certain organisations within the justice system to set clear standards of service for victims and witnesses; creating a presumption that certain categories of victim are ‘vulnerable’ (including victims of sexual offences), and giving those persons the right utilise certain special measures when giving evidence; a requirement on the court to consider compensation to victims in relevant cases and the introduction of a victim surcharge and restitution orders. The Bill also includes provision for establishing a national confidential forum. In respect of the matter arising from item 4 of the previous minutes, it was confirmed that the Bill also included provision to allow any party to the proceedings to object to an application for special measures.

9.
Lord Turnbull questioned the benefit of having an opportunity to object to standard automatic special measures.  Mrs Bagha advised that as another team was leading on this Bill she was not able to specifically answer that question. Ms Dalrymple raised a question as to whether the presumption of vulnerability would apply to accused persons and how the Court should deal with an accused person suffering from mental disorder.  Mrs Bagha indicated that she would provide these comments to the Bill team.  

10.
The Victims and Witnesses Bill was likely to require some changes to the criminal procedure Rules. Mrs Bagha informed the Council that a policy paper would be presented to the June meeting which would set out any amendments to Rules which the Government would like the Council to consider. 

11.
The final item on the SG update was the Courts Reform (Scotland) Bill which would introduce the new role of Summary Sheriffs to deal with summary civil and criminal business and a new Sheriff Appeal Court and Personal Injury Court, and propose raising the privative limit in the Sheriff Court.  A consultation was likely to be issued soon and the Government would be happy to receive responses from the Rules Council or its members. 

12.
Sheriff Gilchrist had previously made suggestions in relation to the transfer of cases between Sheriffdoms. He enquired whether this was likely to be included in the Criminal Justice (Scotland) Bill. Mrs Bagha confirmed that clarification would be sought in relation to this issue but highlighted that there was limited scope in the Bill for miscellaneous items.
Item 5: Draft Act of Adjournal (Criminal Procedure Rules Amendment) (Miscellaneous) 2013 
13.
The Council considered a draft of an Act of Adjournal prepared by the Private Office containing rule changes proposed by Lord Bracadale and Lord Turnbull in relation to preliminary hearings. This aspect of the draft instrument was continued from the last meeting of the council.
14.
The Lord President’s Private Office had reviewed the wording of the Form and made the amendments which were suggested at the last meeting of the Council. The form was then circulated to Lords Turnbull and Bracadale who contacted the Crown with regard, in particular, to the terms of question 12. New wording for Question 12 was suggested by Lord Turnbull as representing a practical way forward. The wording of the question would limit the Crown’s response to matters which had been flagged up by the defence, with a detailed explanation only being required where it was clear that disclosure had not been made as soon as practicable.
15.
Ms Dalrymple indicated that the Crown had no difficulty in principle with the wording suggested at question 12. Ms Harrower indicated a potential practical difficulty in that the Crown might not always be in possession of the schedule provided by the defence in advance of the hearing, albeit there was a requirement to submit the Form 2 days in advance of the hearing. It might therefore not be possible to answer question 12 with reference to the defence response to question 15. It was noted that the Crown already took steps to ascertain the defence position, by way of email from the Advocate Depute to Counsel for the accused and the Procurator Fiscal to the solicitor for the accused. Lord Turnbull indicated that, where the Crown had taken all of these steps, they could of course not be criticised if the defence had not flagged up any issue in relation to disclosure. The terms of question 12 were agreed. 
16.
In response to a question from Mr Burnett, Lord Turnbull confirmed that the purpose of the Form was to encourage a policy of significant communication, rather than a detailed ‘chapter and verse’ description of preparations. The Form was designed to ascertain whether the Crown had made pre-indictment disclosure, where that was possible, and whether the defence had made good use of that. Lord Turnbull reiterated that recent experience showed that preparation prior to hearings had improved, and that as often as not cases were ready to proceed.
17.
The draft Act of Adjournal dealt with one other matter, namely a gap in the 1996 rules which was highlighted to the Private Office by Sheriff Crowe in January 2013.  While there was a procedure in Chapter 23A of the 1996 Rules specific to applications for evidence to be given by TV link from abroad (under section 273 of the 1995 Act), there appeared to be no equivalent procedure for evidence given by TV link from within the UK (under section 273A of the 1995 Act).

18.
At the suggestion of Sheriff Crowe, and following discussions between the Private office and the DPCJ, it was concluded that the best solution to this was to expand Chapter 23A to include all TV link cases. Paragraph 3 of the draft Act of Adjournal makes this change and amends the relevant From (Form 23A.1-A).
19.
The Council approved the draft Act of Adjournal and recommended to the Lord Justice General that it should be made.

Item 6: Draft Act of Adjournal (Criminal Procedure Rules Amendment) (Miscellaneous) 2013
20.
Those provisions of the Scotland Act 2012 relating to compatibility and devolution issues will come into force on 22 April 2013. Accordingly, a draft Act of Adjournal amending Chapter 40 of the Criminal Procedure Rules (devolution issues) had been produced by the private office.


21.
The Council was advised that many parts of new Chapter 40 simply extend the previous procedure that existed in relation to devolution issues to compatibility issues. The Council was asked to note, however, the following changes.

22.
Draft rule 40.2 and 40.3 proposed to change the procedure for raising a compatibility issue or devolution issue in so far as it was no longer linked to the receiving of an indictment in solemn proceedings or a pleading diet in summary proceedings but rather a procedural stage in the trial, i.e. the preliminary hearing in solemn proceedings or the (first) intermediate diet in summary proceedings. 
23.
In relation to Forms, it was noted that the new draft Chapter cut down on the number of Forms required. The draft Act of Adjournal had been discussed at length with the Advocate General’s Office, the Scottish Government, and the Crown. 

24.
Subject to the correction of typing errors, the Council was content with the draft Act of Adjorunal and recommended to the Lord Justice General that it be made.  
Item 7: any other competent business

25.
None; the next meeting is on Monday 3 June 2013 at 10.30 am. 
