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Draft minutes – to be approved at the next meeting of the Council

MINUTES OF MEETING OF THE CRIMINAL COURTS RULES COUNCIL
PARLIAMENT HOUSE, MONDAY 15 OCTOBER 2012
Present:

Lord Justice General (Gill)
Lord Justice Clerk (Carloway) 
Lord Bracadale 
Sheriff John Baird
Sheriff Frank Crowe
Jamie Gilchrist QC

Frances McMenamin QC
David Shand, Sheriff Clerk
Keith Stirling JP
Joe Moyes, Deputy Principal Clerk of Justiciary (in place of the Principal Clerk)
Lesley Bagha, Scottish Government (in place of Don McGillivray)
Catriona Dalrymple, Crown Office 



Professor James Chalmers, University of Glasgow
Secretariat:

Kathryn MacGregor, Legal Secretary to the Lord President
Christopher Nicholson, Deputy Legal Secretary to the Lord President 

Elise Traynor, Deputy Legal Secretary to the Lord President
Apologies:
Sheriff William Gilchrist 
Jennifer Harrower, Procurator Fiscal 
Jim Andrews, Victim Support Scotland
Robbie Burnett, Solicitor

Ian Fleming, Solicitor
Item 1: welcome, apologies and introductions
1.
The Lord Justice General welcomed members and noted apologies. The Lord Justice General welcomed Lesley Bagha from the Scottish Government, who was attending in place of Mr McGillivray, and Catriona Dalrymple from Crown Office, who had recently replaced Michelle Macleod as a member of the Council. The Lord Justice General congratulated James Chalmers on his recent appointment as Regius Professor of Law at the University of Glasgow.
Item 2: minutes and matters arising

2.
The minutes of the meeting of 28 May 2012 were approved.   
3.
In terms of matters arising, item 7 of the previous minutes indicated that it was the UK Government’s intention to bring those provisions of the Scotland Act 2012 relating to compatibility and devolution issues into force by the end of this year.  The Lord Justice General informed members that implementation of the Act had been delayed until April 2013. Accordingly, a draft Act of Adjournal amending Chapter 40 of the Criminal Procedure Rules (devolution issues) will be circulated prior to the next meeting in February 2013. It was noted that a first draft had already been produced. 
4.
There were no other matters arising from the previous minutes.
Item 3: update on Acts of Adjournal

5.
Since the last meeting two Acts of Adjournal had been made, namely Act of Adjournal (Criminal Procedure Rules Amendment No. 2) (Miscellaneous) 2012 (SSI 2012/187) and Act of Adjournal (Amendment of the Criminal Procedure (Scotland) Act 1995) (Transcripts) 2012 (SSI 2012/272). The Council had no comments on the instruments. 
Item 4: Scottish Government Update 

6.
 Lesley Bagha updated the Council in relation to those aspects of the Scottish Government’s ongoing work that was of interest to the Council.

7.
The Scottish Government planned to introduce, in 2013, a Criminal Justice Bill. The Bill would seek to implement the Carloway Review and Sheriff Principal Bowen’s Independent Review of Sheriff and Jury Procedure as well as addressing several miscellaneous matters. Ms Bagha indicated that the consultation on the Carloway Review was now closed and the responses were currently being analysed. She highlighted a particular issue which was being considered and analysed, namely what additional safeguards would be required were the requirement for corroboration to be abolished. 
8.
The Lord Justice General enquired whether it could be inferred from this that the Scottish Government was minded to proceed with the abolition of the requirement for corroboration. Ms Bagha confirmed that the Cabinet Secretary was minded to proceed with this recommendation of the Review; he had said so in Parliament and the consultation had been framed on that basis. The Lord Justice General indicated that a response from the Senators of the College of Justice to the Carloway Review had been prepared and would be with the Scottish Government this week. He indicated that the response dealt with the issue of corroboration. Ms Bagha assured the Council that this would be considered thoroughly and taken on board. 
9.
In relation to Sheriff Principal Bowen’s Review, a consultation was about to be issued. The consultation included a question on the issue of the submission of an (agreed) Crown narrative following a guilty plea.  This had been suggested by Sheriff Crowe at the last meeting in May 2012.
10.
In relation to the recent case of AMI v Procurator Fiscal Glasgow [2012] HCJAC 108, Ms Bagha informed the Council that this case concerned the compatibility (with Convention rights) of certain provisions of the Vulnerable Witnesses (Scotland) Act 2004, in particular the ability of an accused person to challenge an application for special measures in relation to a witness’ evidence.  The court held, by a majority, that the provisions were compliant and that it is open to an accused person to a) oppose an application for special measures; or b) seek a review of any such grant. 

12.
Ms Bagha recognised that there was no procedure specific to this form of challenge. The Scottish Government’s Victims and Witnesses Unit was currently looking into whether or not it was necessary to make legislative provision for this within the forthcoming Victims and Witnesses Bill which was to be introduced later in the year. 
13.
The Lord Justice General confirmed that, in the meantime, and until formal provision is made, all Clerks have been asked to ensure that where an accused person makes a written application of this nature, it is placed before a Sheriff or Judge without delay in order that a hearing can be arranged in terms of Section 271D of the Criminal Procedure (Scotland) Act 1995. 
14.
Members discussed the interim arrangements. Lord Carloway indicated that, in practice, they did not seem to be causing a great deal of difficulty, although there had been some suggestion of challenge by way of Petition to the Nobile Officium. Ms McMenamin indicated that, in her view, it was unsatisfactory that there was nothing in black and white as to what procedure should be followed by the defence. Mr Gilchrist echoed this concern. The Council agreed that the matter should be put beyond doubt by way of primary legislation. Ms Bagha undertook to feed back to the Victims and Witnesses Unit the Council’s views. 

15.
Ms Bagha informed the Council that there would be a Committee-led debate in Parliament next Tuesday on the subject of the role of the media in the Criminal Courts. The Lord Justice General was aware of the debate. 
16.
On a separate matter, Sheriff Crowe asked whether the Victims and Witnesses Bill or indeed the Criminal Justice Bill would pick up on any of the criminal procedure recommendations contained within the Scottish Civil Courts Review.  Ms Bagha confirmed that neither Bill would address these matters. 

Item 5: Draft Act of Adjournal (Criminal Procedure Rules Amendment No 2) (Miscellaneous) 2012 
17.
The Council considered a draft of an Act of Adjournal prepared by the Private Office containing rule changes proposed by Lord Bracadale and Lord Turnbull in relation to preliminary hearings. The draft instrument also dealt with an amendment to the Rules proposed by the DPCJ. 
18.
The Lord Justice General invited Lord Bracadale to speak to the draft Act of Adjournal insofar as it addressed a proposed change to the conduct of preliminary hearings in the High Court.  Lord Bracadale explained that the background was set out fully in the report he had prepared jointly with Lord Turnbull. The concern underpinning the review was that there was a need for a cultural change towards earlier preparation in criminal cases. It should be the exception, rather than the norm, for a preliminary hearing to require to be continued. The proposed changes to the form, which related to cases where a continuation was sought, were directed towards two main issues. Those were: the failure of some defence agents to start preparations early enough and; late or delayed disclosure by the Crown. 

19.
Members discussed the terms of questions 12 (for the Crown) and 15 (for the defence) of the draft Form 9A.4.
20.
Ms Dalrymple had submitted a paper on behalf of Crown Office setting out some concerns in relation to the wording of question 12(2). The concerns related mainly to difficulties facing the Crown in providing meaningful answers to the questions as posed at 12(2)(i), (ii) and (iii). Lord Bracadale indicated that he had read Ms Dalrymple’s note but had been unable as yet to discuss the contents with Lord Turnbull. He accepted, however, that the precise wording of the questions could be discussed further in relation to both the Crown and defence questions.  There was no difficulty with the additional question which was proposed by Ms Dalrymple in relation to defence statements.  In addition, several outdated references in the form could usefully be tidied up. 
21.
It was agreed that further discussion of the form would be useful and that the matter should be continued to the next meeting of the Council in February 2013. The Lord President’s Private Office would review the wording of the Form and circulate it to the Council for further comment in advance of that meeting. 
22.
Ms Dalrymple raised an issue in respect of the use of the term ‘late disclosure’. She wondered if ‘delayed disclosure’ might be a more accurate term. Lord Bracadale clarified that late disclosure was also of interest, not least because in certain circumstances the Crown might have received the information late. This required an explanation for the Court to be in possession of all the relevant facts. 
23. 
The Lord Justice General thanked Lords Bracadale and Turnbull for their efforts in preparing the report in relation to preliminary hearings. 

24.
The draft Act of Adjournal dealt with one other matter, namely the extension of the availability of a procedural hearing in appeals against sentence. The DPCJ explained that the reason for this was to enable, in all appeals, an opportunity for the consideration of an application to the court under section 80(1) of the Criminal Justice (Scotland) Act 2003 (television link from court to prison or other place of detention). The Council approved this aspect of the Act of Adjournal.
Item 10: any other competent business

25.
None; the next meeting is on Monday 11 February at 10.30 am. 
