
EDINBURGH SHERIFF COURT AWI USER GROUP

Minutes of meeting on Thursday 14 March 2019 at 16:15

Present:
Sheriff Reith QC (Chair)



Ann Lowe, Secretary to AWI User Group

Paula Preston (Civil office Manager) 



C Watt, Solicitor

Fiona Brown, Office of the Public Guardian



W Dalgleish, Scottish Legal Aid Board

R Fairgrieve, Solicitor and Safeguarder



H McGinty, Solicitor and Safeguarder 



E Padden, Solicitor, Midlothian Council, on behalf of S Ross 



F Johnston Solicitor, on behalf of C Ogilvie 



K Graham, Solicitor, East Lothian Council

M Clarke, Solicitor, City of Edinburgh Council 

1. Apologies 

Apologies were received from Sheriffs Braid, Corke and Tait 

2.  Minutes of meeting of 26 September 2018
The draft minutes were approved. 

3. Matters Arising 

In relation to the use of the generic AWI mailbox, Sheriff Reith confirmed that an automatic response is now sent in response to emails received in the mailbox.

In relation to the suggestion made by Mr Fairgrieve that a national reminder should be circulated to practitioners about the use of Practice Note Number 1 of 2018, Sheriff Reith told members that she had spoken to the Sheriff Principal about this and that the Sheriff Principal was not currently persuaded that there should be such a reminder sent but that this could be kept under review.  Fewer applications are being returned to agents for this reason, although there are still some (usually out-of-town) firms who submit applications in the same form again and again.
Ms Watt commented that different sheriffdoms have different practice notes.  Ms Brown confirmed that there are currently three practice notes, and she understands that another is in the course of preparation.  The sense of the meeting was that, in principle, it would be a good idea to have a national approach to this.  
4. Principal solicitor to East Lothian Council
Mr Graham, solicitor from East Lothian Council, was welcomed to the User Group as standing in for Donald Campbell who is the new principal solicitor for the council (in succession to Mr G Wilson) but who was unable to attend the meeting today.  Mr Graham will attend the User Group meeting if Mr Campbell is unable to attend.
5. Minutes referring to interlocutors (include as productions)

Sheriff Reith raised the question of productions to be lodged with minutes in existing processes, including minutes for renewal and/or variation.  She asked that, when submitting such minutes, copies of any previous interlocutors referred to in the minutes be included as productions.  This is because it may be difficult for the court to obtain these in future as the computer system that was previously used (CMS) may not be available.  Ms Brown, OPG, advised that all papers, including interlocutors, are scanned within the Office of the Public Guardian and so copies can be obtained from there by agents.

6. Minutes, section 60(4A) of the 2000 Act, Summary Application Rule 3.16.8(1A) and Ordinary Cause Rule 14.8(1).

Sheriff Reith advised the group that, when the AWI Sheriffs are considering minutes for renewal and/or variation and other minutes in existing processes, so far as possible, use is being made of section 60(4A) of the 2000 Act (in relation to renewals) and SAR 3.16.8(1A) with OCR 14.8(1) (in relation to renewals and variations and all other minutes) where they are straightforward as these provisions allow minutes to be dealt with without the need for a hearing and attendance of parties.  As long as what is sought in the minute is clear and sensible, then this option can be used.  This will reduce the need for hearings in court in such cases.  A safeguarder can still be appointed to make enquiries and report and, if need be, a hearing can still be arranged.
7. Listing of cases on Scotcourts website and court sheets
Sheriff Reith told members that Ms Mackie, Head of the Civil Office, had sent an update by email to say that she had contacted the Legislation and Implementation Team (LIT) who had responded and advised that the listing of AWI cases on the Scotcourts website is not within their remit.  They suggested that she should contact the Operations Delivery Business Unit (ODBU), and she has done that.  However, she has not yet received a response from them.  She will discuss this with Les McIntosh, Sheriff Clerk, when he returns from holiday next week as she is not able to make progress with this.  It may be that this is not regarded as high priority given the number of projects that SCTS have ongoing at the moment, but she will provide an update once she knows what the position is.  

Ms Brown, OPG, advised that there would not appear to be an issue with policy or data protection as long as the words “the Adult” are not included, and she suggested that Ms Mackie contact her for assistance taking this forward.

The court sheets are now being provided to agents, with a copy at the reception desk on level 5 and a copy in the court room so this is no longer an issue.
8. OPG Update
Fiona Brown provided the group with an update from the OPG (Appendix 1). 

Ms Brown advised that the “Guardianship Forum” (namely, the sheriff court) will not change.  The Scottish Government working group should produce their findings in about 4-6 weeks.
9. Visit to Guardianship Court on 23 May by delegation from Singapore, including Public Guardian
Sheriff Reith told members that a visit from interested parties from Singapore (including the Public Guardian and the Minister for Social and Family Development there) has been organised for the morning of Thursday 23 May 2019.  The delegation will consist of a group of about seven people who will observe the Guardianship Court. They are in process of setting up a new system for vulnerable adults in Singapore, to a large extent modelled on our system. The clerk of court on 23 May will obtain approval from all parties on the morning of the court to ensure they have no objections to the visitors observing their case. 
10. AOCB

Helen McGinty advised that she was in Airdrie Sheriff Court today and that they have designated slots for each case calling. In the light of her experience of how it worked there, she did not think that this would be suitable for Edinburgh.

11. Date of Next Meeting 

It was agreed that the next meeting would take place on Thursday 26 September 2019 at 16:15 at Edinburgh Sheriff Court.
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AWI Reform
Following publication of the consultation responses, Scottish Government (SG) continues to work alongside key stakeholders to discuss the merits of, and build on the consultation recommendations. 

The three working groups have almost concluded (I would estimate final meetings will be in April), and when they do, SG will have two streams of work, namely:

1. What changes and improvements can be made now, without legislative reform.

2. Drafting and progressing the Bill.
We are waiting to hear what the timescales and next steps will be (as Brexit may impact on the availability of a legislative slot).

The Guardianship Forum - I can confirm that whilst both the Sheriff Court and the Tribunal were posed as possible forums, all discussions to date have focussed on the Sheriff Court model. 

At one point SG were considering fusing AWI legislation with ASP and Mental Health legislation, this proposal may arise again at some point in the future and if it does, I think we can expect further discussions around the forum at that stage.

Graded Guardianship – Whilst three grades of guardianship were proposed within the consultation (the lowest grade (grade 1) being some form of administrative order), I can advise that grade 1 is no longer being considered, and that the model currently being discussed will involve only two grades. 

Both grades would involve shrieval input but would allow the Sheriff discretion in respect of whether or not a hearing is required. 

It is likely that fewer reports will be required for an order under the lower grade and in addition, the prescribed class of professional who can provide the reports will widen.

Deprivation of Liberty - This topic has proven to be the most difficult one up for discussion so far. It is thought that an approved “form of words” will be made available to granter’s of power of attorney, to provide clarity as to when a power of attorney may be used to move the granter (Adult) to a place where there may be restrictions on their liberty. Also both grades of guardianship may feature some aspects of DOL. Full guidance will be prepared following SG decision.
Supported Decision Making – Scottish Government asked an Independent Consultant (Jan Killeen) to prepare a report making recommendations on how to take forward work on SDM. The report was recently published and Scottish Government is now considering the recommendations made.
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OPG Processing Times
Power of Attorney;

We are currently processing electronic (EPOAR) submissions lodged on 3rd January 2019 and manual submissions lodged on 7th January 2019. 

Guardianships;

Depending on the type of annual account submitted, accounts are being reviewed within 2-13 weeks.
SCTS have committed to provide OPG with a new case management system and to increasing the permanent staffing resource at OPG throughout 2019/20. This will help us ensure that we can meet current/increasing business demands.
Public Register Online 

You may recall from the September 2018 meeting I advised that work on the new OPG server had created a delay in the “go live” date for the Online Public Register. I can now advise that the work on the server is complete, the register is being tested and we hope for a “go live” date in the next 2-3 months.
Early Intervention with Lay Guardians

Following the OPG Update for the last AWI User Group Meeting, I can confirm that this matter and the proposed “Guardian Declaration Form” was recently considered by the Law Society’s Mental Health and Disability Sub-Committee. I am awaiting a formal response to my proposals and hope to have a full update for you before the next meeting.

Tailored Supervision for Lay Guardians
As you are aware, OPG plans to implement a tailored approach to the supervision of lay financial guardians. We have been unable to progress matters since our last meeting as we require to resolve the questions around Early Intervention (as described above).

Hadrian House

As some of you may be aware the lease on OPG’s building at Hadrian House expires later this year. Negotiations are underway and it appears likely that OPG will remain in Hadrian House moving forward.
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There are no cases of note this quarter.
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