EDINBURGH SHERIFF COURT AWI USER GROUP
Minutes of meeting on Thursday 31st August 2017 at 16:15

Present:
Sheriff Reith QC (Chair)



Sheriff Corke


Sheriff Braid


Sheriff Tait


Ann Lowe, AWI Clerk and Secretary to the User Group 



Sandra McDonald, Office of the Public Guardian



R Fairgrieve, solicitor and safeguarder


A Dowcra, solicitor and safeguarder


G Burton, solicitor


H McGinty, solicitor and safeguarder



W Dalgliesh, Scottish Legal Aid Board  



S Ross, solicitor on behalf of Midlothian Council 



L Bryson, Solicitor on behalf of C Ogilvie, solicitor  



Ms Padden, solicitor on behalf of East Lothian Council 

1. Apologies 

Apologies were received from Mr Clarke, solicitor, City of Edinburgh Council. 

2.  Minutes of meeting of 2nd March 2017
The draft minutes were approved subject to substituting the word “a” for “no” at paragraph 6 under the sub-heading “Caution” at line one. 

3. Matters Arising 

There were no matters arising from the Minutes.
4. Completion by Safeguarders and Curators ad litem of IR35 Status Forms
This is no longer an issue and so could be dropped from the agenda.
5. OPG Update
Sandra McDonald, OPG, addressed members on an update which she provided prior to the meeting (reproduced as an Annex) and which members agreed could be taken as read.  Ms McDonald and Sheriff Reith added some comments in relation to the items in the update and then invited comments from members:

Advocacy Representation
Sheriff Reith reminded members that membership of, and any addition to, the Court User Group was a matter for the Sheriff Principal - and that a copy of the OPG Update had been forwarded to her – and that it was therefore not a matter for the User Group to decide upon.  Sheriff Reith indicated that she, Sheriff Reith, remained of the preliminary view she had expressed at the last meeting, namely that it might be better to wait until the review of the UN about the role of the advocacy worker is available.  Ms McDonald said that she understood that the review report should be available fairly quickly.  Ms McGinty told members that a former colleague, Ms Assanti, was one of the UK  representatives to the review proceedings and that she might be able to provide information about progress in relation to the review.  
Renewals
It was agreed that this is not an issue at Edinburgh and that applications for renewal are not backdated.  Sheriff Reith told members that such an application would not get past the initial sift as it is incompetent.
Management Plans and Inventories
Again, this is not something that occurs at Edinburgh.  The AWI Sheriffs have not seen a request to dispense with the requirement for an inventory.  Sheriff Reith reminded members of the very general powers available to Sheriffs in terms of section 3 of the 2000 Act.  It may therefore be arguable that the Sheriff could direct that an inventory need not be lodged.  However, Sheriff Reith did not think that it would be likely that the court would consider it appropriate to dispense with this requirement and observed that the OPG in any event has the power to dispense with this requirement.  Ms McDonald advised that this can occur with low graded estates in order to make the issue of guardianship as least onerous as possible.  It is something that is reported on under “early intervention” procedures to assess the risk.  If a financial guardian does not have an inventory, it is counter-productive for them.  

MHO Reports
Mr Fairgrieve advised members that his understanding was that local authorities are not replacing MHOs who have recently retired and that they are not recruiting new officers.  There is incredible pressure on the local authorities as it is sometimes taking up to 10 months to obtain suitability reports.  Ms McGinty told members that she has a case with a 9 month delay and has been advised this is due to a staff shortages.  She also had another case where the adult died whilst an MHO report was awaited.  Mr Fairgrieve asked if the Court User Group could lobby the Scottish Government or make representation to them in some way.  Sheriff Reith advised that it would not be appropriate for the Court User Group to lobby the government, but it might be that safeguarders or solicitors who are members of the User Group could elect to do so.  Alternatively, it might be that the Law Society Mental Health Committee could make representations.  Ms McDonald advised that the government are aware of the position.  They have annual reports of how many MHOs are recruited and lost.  Ms McDonald attends meetings of the Law Society Mental Health Committee, but she only has the status of an observer.  Ms Ross confirmed  that Midlothian Council  had recently recruited two new MHOs.
By way of contrast, Ms McGinty told members  that applications to the Scottish Legal Aid Board were now being processed very quickly and that she had recently an application granted within two days.

6. AOCB
Sheriff Reith raised the issue of interim hearings which has previously been raised by Sheriff Corke at the meeting of the User Group on 8th September 2016 but which had then been thought to have become less of an issue.  She told members that it appeared that this was again becoming an issue.  This has implications for both the staff and the AWI Sheriffs.  This is because cases which are said in a covering letter to include craves for interim powers are given priority over other cases when applications are first sought to be lodged.  However, the AWI Sheriffs then quite often find, on reading the whole papers urgently, that there is in fact no urgency at all.  Not infrequently, applications include a crave for interim powers and there is a covering letter simply drawing the court’s attention to the fact that interim powers are sought, but not then making it clear if a hearing is sought on such interim orders prior to the full 28 day hearing assigned and, if so, what reasons are being advanced to justify the need for such an urgent hearing prior to the standard 28 day hearing (this distinction being recorded in paragraph 2(m) of the Practice Note).  For example, there are quite often applications which include a crave for interim powers to enable an interim financial guardian to be appointed in order to ascertain the nature and extent of an adult’s estate so that caution can be fixed at an appropriate level and/or to enable the full conveyancing description to be obtained.  Members should be aware that, unless some urgency is explained in a covering letter to explain the need for a hearing being assigned on such interim powers prior to the 28 day hearing, an earlier – urgent - hearing will not also be assigned.  If there is no stated urgency, such an application will call at the 28 day hearing and interim powers will – if sought - be granted at that stage and the hearing continued for whatever period is considered necessary to enable the interim financial guardian to make enquiries.  Members were also reminded that the Act of Sederunt (Rule 3.16.6) provides that a hearing of the application must be assigned to take place no later than 28 days after the date of warranting.  The court is not given any flexibility about this.  It, therefore, cannot, for example, discharge or alter the date of the 28 day hearing even if there is an urgent hearing on interim orders before that and it clear that the interim guardian will not be able to complete their enquiries in time for the 28 day hearing already assigned.  
7. Date of Next Meeting 

It was agreed that the next meeting would take place on Thursday 15 February 2018 at 16:15 at Edinburgh Sheriff Court. 

Annex

Edinburgh Sheriff Court AWI Users Group 

OPG Update – August 2017

	Feedback 


Advocacy Representative? 
SMc undertook to speak to Scottish Independent Advocacy Alliance (SIAA) to offer more info to Group. Background had been suggestion by PG that the User Group may wish to consider an IA representative as a proxy for ‘the voice of the user’, particularly against the backdrop of heightened UN focus on how we are supporting incapable people to exercise their own legal capacity about such decisions as guardianship.  

SIAA are an umbrella association into which local advocacy orgs are incorporated.  They set the professional standards and have drafted the Code of Practice. The division between SIAA and a local service may best be considered as operational v strategic.   SIAA would normally attend where the business of IA is emergent; any agreements, changes, learning etc would be promulgated by them to the / all local groups.  Given the remit of the User Group SIAA would see it as their role to attend, if a representative was agreed. 

In brief they felt their role on the group would be to ensure discussion and decisions of the group took account of the incapable person’s needs, as the recipient of the service.  They see IA as a vehicle for improved engagement with the adult, to facilitate the adult being able to communicate their view directly, to build confidence to do this and to assist them to overcome anxiety of attendance in what is an alien environment. 

SIAA would be willing to offer a short presentation to the User Group to assist determination of the appropriateness, or not, of IA being a group member. 

	New Items  - for general information 


The following matters are included for information, none relate specifically to Users of, or issues arising from, Edinburgh Sheriff Court.    

PoA Safeguards 

There has been much press about this recently; I can offer verbal commentary if Members wish. 

MHO Reports   

We are asked frequently, where there is extensive family, if the MHO needs to interview every single family member for their report (even those that have not had contact with the adult for many years).  The requirement is to take account of the views of the nearest relative, named person, primary carer, guardian and attorney; reasonable and practicable effort must be made to obtain these. There is a requirement to set out the views of "other relevant persons" if these have been made known to the MHO and are relevant to the order sought.  
Management Plans & Inventories 

The Sheriff is given authority to dispense with the requirement for a management plan but this forms a very valuable way for the Public Guardian to monitor the activity of the guardian, and forms a baseline for the tailoring of supervision, so it would be our preference that this is not dispensed with routinely.  

Sheriffs are not given authority to dispense with the requirement for an inventory, although are doing so in some cases.  Again this can be a valuable ‘tool’ so we would ask that decisions on this are a matter for the Public Guardian. 

Public Register On line 
We receive a significant number of calls each day for public register information; such calls impact on the time we can commit to other business.  Consequently, we are developing an on line version of the current public register, which we hope to have available later in the year.  
ICMS 

OPG are the next SCTS Unit to have our ageing IT system upgraded to ICMS; work commences later this year - but for PoA in the first instance.  Guardianship will be a later phase of business (once we know impact of graded guardianship etc) but the aim is to have an integrated SCTS/ICMS guardianship file.   

Digital Signatures

For information: we are in the process of revising the (EPOAR) electronic PoA certificate to allow for a SMART card authenticated digital signature to be inserted. This will be available very shortly.  Once we are digitalised for guardianship matters we will offer a similar facility.    

Are the right guardians getting appointed? 

Generally speaking, lay [financial] guardians seem unaware of their responsibilities – so do things they shouldn’t do, or fail to do things they should.  They are often unaware of the Code of Practice.  They often fail to make others aware [of their powers].  This can be a simple, genuine, oversight or can be a way of trying to deliberately manipulate situations.   We are advising Agents that the Sheriff may wish to see the proposed guardian to satisfy him/herself on the guardian’s ability /suitability to accept the role.  

Renewals

There seems to be an increasing trend to lodge renewal applications after the expiry of the original order, seeking for a back dating to make it appear, on paper, that the orders ran continuously.  Section 60 refers to “at any time before the end of a period in respect of which a guardianship order has been made..an application may be made.. for the renewal”.  It does not therefore permit late applications. The Public Guardian offers [sufficient] notice to a guardian of the completion of their order and the need to renew.  Where a renewal application is made [prior to the primary order completing] “the order shall continue to have effect until the application is determined”. If a renewal application is not submitted prior to the completion date of the primary order the OPG records will show the order as having expired. 

Deprivation of Liberty  (DoL) 

We still await SG policy advice on what does / does not constitute a deprivation of liberty and what processes may be required to authorise same.  We anticipate this will be considered in the public consultation.
Guardianship Hearing Forum?

SGovt have been asked to consider the Mental Health Tribunal as an alternative to courts. SG has indicated they will draw up two three tier models, a court and a tribunal model, narrating how they envisage graded application would work within the respective forums; these options will form part of the public consultation mentioned above. 
	Updates: on matters previously reported 


Professional [financial] Guardians’ Scheme Update

Supervision via randomised sampling is now available to professional guardians’ for those Firms/ individuals who have five or more guardianships. Feedback has been positive. 
Early Intervention with Lay [financial] Guardians 

We are in the final stages of a process which tailors supervision for lay guardians, we hope to have this operational by autumn (there has been slippage on this).
Caution 

The process for procuring an alternative primary provider continues; we will be able to advise around mid-October of the successful company. The reassigned service will commence 1st December.    

Graded Guardianship Update 

The Govt continue with various pre-consultation discussions on what may be a suitable model for a gradation of guardianship. Formal consultation is expected later this year.  

United Nations Update  

Nothing to update on UN Audit. 

Sandra McDonald 

Public Guardian 

August 2017

1

