EDINBURGH SHERIFF COURT AWI USER GROUP
Minutes of meeting Thursday 18th February 2016 at 4.30pm

Present:
Sheriff Reith QC (Chair)



Sheriff Braid



Gail Edwards, Acting Head of Civil



Ann Lowe, AWI Clerk and Secretary of the User Group



R Fairgrieve, Solicitor and Safeguarder



K Burke, Scottish Legal Aid Board



K Philp, Solicitor



G Burton, Solicitor



H McGinty, Solicitor and Safeguarder



M Clarke, Solicitor on behalf of City of Edinburgh Council



D Allison, on behalf of the Office of the Public Guardian



E Padden, Solicitor on behalf of East Lothian Council



A Dowcra, Solicitor and Safeguarder

1. Welcome and apologies
Apologies were received from Sheriff Corke, Ms Watt of Anderson Strathern and Mr Wilson of East Lothian Council.

Sheriff Reith welcomed everyone to the second meeting of the AWI User Group.

2. Minutes of 20th August 2015
The minutes of 20th August 2015 were approved by the Group.

3. Matters arising
Sheriff Reith advised members that there had been just over a 75% increase in AWI business at Edinburgh Sheriff Court in 2015 as compared with 2014.   It was thought that this was largely attributable to the closure of Haddington Sheriff Court.  Mr Dowcra stated that this might also be due to a possible increased awareness of the AWI procedure.  

Sheriff Reith indicated to members that it had been noted, particularly in the weeks leading up to Christmas, that a number of cases had had to be continued due to the fact that citations had not been served giving the full 21 day induciae and that this had often been one day short, and that, quite often, sheriff officer service had been a day late.  Sheriff Reith wondered whether members might give consideration to instructing sheriff officers to serve by a specific date to avoid this happening.  It was noted, however, that members are required to serve by recorded delivery in the first instance due to constraints placed on them by the Scottish Legal Aid Board requiring that recorded delivery service be attempted in the first instance.  Mr Burke indicated that the Scottish Legal Aid Board would be willing to consider this on a case to case basis though.
4. Website and dissemination of information to court users
Sheriff Reith advised members that Ms Edwards was now taking this forward in place of Mrs Duff and that she had made enquiries with the SCTS IT team.  Ms Edwards passed round screen shots showing the set up for the webpage for the Personal Injury Court and User Group and advised a webpage for the Guardianship Court at Edinburgh Sheriff Court and the AWI User Group could be in a similar vein.  There could be an “introductory” page about the court in a similar way to the Personal Injury Court, including reference to the legislation under which applications were to be made.  Members would require to decide what details they would wish to suggest for inclusion on this, for example:
· Legislation, including relevant Rules of Court such as the Act of Sederunt
· Sheriffs

· Contact information for practitioners

· Link to Minutes

· Membership of the User Group

· Contact information for the Guardianship Court (the AWI Clerk) and for the User Group (the Secretary)
· Practice Note

· Useful links – to resources such as the OPG, the MWC and SLAB
Ms Allison thought it was a good idea to have such a “hub”.  Ms McGinty thought it should specify that applications are made by “summary application”.  Mr Fairgrieve thought it should specify that legal aid may be available.  Mr Burke told members that a statement from SLAB could be attached as a link, and he undertook to send this link to Ann Lowe.
Ms Edwards told members that a non-live (“dummy”) page could be set up initially to show what the webpage would look like.  
Sheriff Reith asked members if they wished to have meeting of a larger group of practitioners before the Court User Group meeting, but members did not currently feel that would be necessary as feed-back was generally given by members to other agents at the Guardianship Court.
5. Practice Note
Sheriff Reith first of all thanked Mr Dowcra for circulating to members the style letter he uses in relation to paragraph 2(k) of the current Practice Note in relation to proposed guardians and interveners.
Turning to the draft revised Practice Note which had been circulated to members prior to the meeting, Sheriff Reith explained that the draft, which was subject to the approval of the Sheriff Principal, was to encourage “front-loading” and was seeking to cut down on cases having to be continued.  She told members that account had been taken of, for example, the revised Glasgow Practice Note, and comments on it by Adrian Ward in the October 2015 issue of the Mental Capacity Newsletter, and Article 12 of the UN Convention on the Rights of Persons with Disabilities.
In relation to the proposed new paragraphs 2(y) and 3(l), Sheriffs Reith and Braid agreed that they would wish to consider further the proposed wording of these paragraphs and the possible inclusion of reference in them to curators ad litem.  
Mr Burke asked if there was an expectation that a safeguarder or curator ad litem would enter the process by minute if they wished to oppose an application and to go to proof.  It was agreed that, in such a situation, a safeguarder or curator ad litem would require to formally enter the process by minute and lodge answers.  Ms McGinty told members that, in her experience, a solicitor would be instructed to appear on behalf of the safeguarder or curator ad litem if they were going to be a witness.

Following discussion, it was agreed that, in relation to the proposed paragraph 2(s), in view of the fact that there are now a number of providers of caution, the wording within the square brackets was no longer required and so should be deleted.  

In relation to the proposed paragraph 2(s), Mr Fairgrieve raised the question of whether caution should be based on the gross or net value of the estate.  There was general agreement that the former was appropriate in most cases, although the Sheriffs present pointed out that caution was always a matter for the Sheriff’s discretion and it would always be open to an agent to argue that a particular debt should be deducted from the estate in fixing the amount of caution.  

Ms McGinty asked, in relation to the proposed paragraph 2(k), why there was a need to make any averments about the adult’s wishes and queried whether the MHO report might not suffice, pointing out that the solicitor would be reliant upon the applicant being honest in this regard.  Sheriff Reith reminded members of the terms of both section 1(4)(a) of the 2000 Act and Article 12 of the UN Convention together with the views expressed on this issue by Adrian Ward in his article about the revised Glasgow Practice Note. Following discussion, it was agreed an application should include averments about the past and present wishes of the adult so far as these could be ascertained, drawing upon the MHO report if necessary, in addition to information from the adult.
Ms McGinty asked if there could be an “early screening” for curators to be appointed.  She wondered whether there could be something in the AWI (1) report and whether agents could perhaps raise this when they are instructing the report.  Mr Clarke indicated that he understood the need to ascertain whether the Adult had capacity and whether the AWI(1) form could be improved.  However, Sheriff Reith reminded members that the form of the AWI (1) report was prescribed in a statutory instrument.
Mr Clarke asked if there was scope to have a “central letter” held by the court in relation to the proposed paragraph 2(p).  Sheriff Reith advised this would not be possible because the court had to be advised of the position as at the date of lodging of an application.  A letter held centrally by the court would soon be out-of-date.  An intervener should also provide a letter in terms of the proposed paragraph 2(p).

Ms Philp asked whether clarification could be given of the meaning of “nearest relative” as defined in section 254 of the Mental Health (Care and Treatment) (Scotland) Act 2003 when the father had been absent for a number of years and may never have had parental rights.  The Sheriffs present agreed that they could not give guidance on this issue which might be a matter for debate.  Sheriff Reith reminded members that, even if a parent had been absent, the definition in section 254 still applied but that, in appropriate circumstances, an application could contain a crave seeking to dispense with intimation to the “nearest relative” concerned in terms of section 4 of the 2000 Act, with an explanation being given for this in the supporting averments.
The draft revised Practice Note will go to the Sheriff Principal to finally decide upon.
6. AOCB
Ms Allison asked how often the court sees the nominated guardian in relation to property and financial affairs.  Sheriff Reith stated that she was not aware of the precise proportion of cases in which the proposed financial guardian attended the hearing, but that her feeling was that this perhaps happened in about 50% of cases.   It therefore could not be said to be common.  Sheriff Braid told members that, by contrast, the nominated financial guardian had usually attended at Haddington Sheriff Court.  The court could not insist that they attend, but both Sheriff Reith and Sheriff Braid felt that it was helpful for them to attend as queries can sometimes arise and so they would encourage this. 

Sheriff Reith mentioned an email received from Mr Fairgrieve seeking guidance in relation to  sections 70(3) and 70(4A) of the 2000 Act.   She said that the three AWI Sheriffs had discussed this and had agreed that, as this was a matter for the discretion of the court depending on the particular circumstances of the case, it was not possible to give “guidance".

Ms Allison reminded members of the Scottish Government Consultation in relation to the Scottish Law Commission report on Deprivation of Liberty and that submissions were due by the end of March 2016.

7. Date of next meeting
Thursday 8th September 2016 at 4.15pm.
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