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SCOTTISH COURTS AND TRIBUNALS SERVICE

ENABLING JURY SERVICE

February 2018
Foreword by the Honourable Lord Matthews



Jurors play a key part in the modern criminal justice system. With the exception of those persons disqualified or exempt from jury service, there is an expectation that everyone will make themselves available to fulfil this important civic duty and that there will be procedures and protocols in place to allow them to do so. Disabilities, impairments and communication difficulties in themselves do not constitute grounds for disqualification or exemption and there are legal obligations upon the Scottish Courts and Tribunals Service (SCTS) to ensure that all reasonable adjustments be made so that no unnecessary hurdles will lie in the way of those who are willing to give up their time to assist the court.

Notwithstanding those legal obligations, recent experience suggests that there is room for improvement, both in the way SCTS engages with, and manages potential jurors, and in the supporting infrastructure. This was perhaps demonstrated to full effect when a young blind woman, having declared her disability at an early stage in the process, was asked to attend for jury duty, only to be advised at court that necessary and suitable adjustments could not be made to enable her to serve.  Following this incident a Working Group was set up to consider how we might best enable persons to fulfil their civic duty. I am in the privileged position of having been involved in leading that work. 
In its deliberations to date the working group has had regard to the legal framework but has not been concerned solely with compliance with the law as it stands and we have flagged up areas where we consider legislative intervention to be necessary. Even without such intervention we have identified steps which could be taken to permit the participation of as wide a group of jurors as possible, regardless of any disability. This is key in ensuring that all members of society, who wish to do so, are able to fulfil this valuable function in support of their community. In this first paper we have sought to focus in particular on the provisions required to support those persons who present with sight and hearing impairments.    

The Hon. Lord Matthews
1. Background


1.1 The main driver, and underlying importance, of this piece of work is as detailed in the foreword to this paper.
1.2  The premise upon which the working group proceeded in considering this piece of work is that every person, regardless of their protected characteristics, is entitled to be cited for jury service in accords with their desire to fulfil their civic duty, and as supported by current equality legislation. The fact that a person has a hearing or sight impairment , or indeed is deaf or blind, does not in itself constitute an exemption under current legislation, nor is it a stated disqualification. Equality legislation engenders inclusion and authorities are obliged to examine what accommodating reasonable adjustments might be put in place to this end.  The shrieval bench book (extract at Annex B) highlights the obligations which fall to the Scottish Courts and Tribunals Service and the court in this regard.

1.3 Notwithstanding this overriding obligation the court will require to balance the expectations of the potential juror with the duty to ensure that justice is done, and seen to be done. In fulfilling that duty the court also has an obligation to ensure that the accused receives a fair trial.

1.4 Some examples of the criteria which may fall to be considered by the court when determining the suitability of a person (who has a significant sight or hearing impairment) to sit as a juror in a particular case may be:-

·   the nature of the evidence to be led in the case in question; there may be an element of visual or CCTV evidence to be presented, the reliance on which in court may be paramount to the proving of a case against the accused, or in determining innocence. Should the potential juror be blind, for example, the court would need to consider whether justice could be served by that evidence being described to the juror by others, or through the descriptive narration of witnesses, or whether there was absolute necessity that the juror be able to view the visual evidence e.g. a weapon, a map.
· there may be similar considerations to be had with audio   recordings should the view be that the intonation of a voice need be heard rather than the content being relayed by an interpreter.
· will it be essential that a juror is able to view the demeanour or body language of a witness or the accused?
· the court will wish to be satisfied that any adjustment being proposed provides sufficient support for the potential juror and enables that individual to participate and discharge their duties fairly and equally with others.
1.5 The group recognises there are varying degrees of disability and impairment and the report explores what reasonable adjustments and measures SCTS may help to put in place in order to support both the juror and the court in the conduct of the case.
2.
The Working Group
2.1
The Working Group, chaired by Lord Matthews, comprises representatives from the High Court of Justiciary, the Sheriff Court, the Lord President’s Private Office and two SCTS HQ policy teams. The scope and remit of the group was agreed to include persons with physical disabilities, hearing and sight impairments. It is envisaged that a second phase will involve consideration of learning and mental health issues and those persons whose first spoken language is not English.
2.2
In early course Lord Matthews met with the aforementioned blind person, a university student, who had been unsuccessful in a bid to serve as a juror, with a view to exploring what the experience had been on the day and suggestions as to how this could have been made better. A representative of the Royal National Institute for the Blind was also in attendance at the meeting. This included a brief discussion on support which is now available due to technological advances in recent years.  

2.3
The Royal National Institute for the Blind (RNIB) and the Scottish Council on Deafness (SCOD) are keen to support this work and representatives attended meetings to provide further insight into needs and expectations, and also to highlight current technology and support mechanisms. This included examples of hardware and software currently available.

2.4
 The Crown Office and Procurator Fiscal Service, the Faculty of Advocates and the Law Society of Scotland were also invited to participate in discussions surrounding emerging issues and potential technological solutions. Those organisations were also invited to submit their views to a limited circulation consultation.
 
2.5
The prescription on disqualification and exemption, referred to in the foreword is set out in the Law Reform (Miscellaneous Provisions) (S) Act 1980 (as amended).  The legal context and obligations upon SCTS to put in place necessary provision and reasonable adjustments are as set out in summary in Annex A.
3. 
Method
3.1
In considering how best to enable jury service, the group had regard to what are seen as the key requirements, and roles to be fulfilled by a member of a jury, namely :-
·  accessibility to the court
·  to sit / concentrate for periods of time
·  to absorb the evidence presented to them
·  to understand / comprehend / evaluate the evidence 
·  to discuss the evidence with their fellow jurors when directed
· to return a true verdict according to the evidence and the legal directions they are given
· to maintain the secrecy of deliberations within the jury room
3.2
Enabling jury service is not a challenge confined to Scotland alone.  As part of the exploratory work the Group considered current practice and developments in other jurisdictions, within and outwith the UK. Some of those practices are referenced below in the Group’s recommendations. The current content of the Equal Treatment Bench Book on such consideration is provided in extract form in Annex B.
3.3
In addition to group discussion, and research, a short and targeted consultation was undertaken. With the assistance of RNIB and SCOD the views of relevant organisations and their members were sought on specific topics. The views of the Equality and Human Rights Commission were also sought. A list of those who responded to the consultation is attached at Annex C.
3.4
Fifteen written responses were received. In general the responses were supportive of the work of the group and favoured the proposals being considered in relation to measures and reasonable adjustments. A summary of the consultation responses is provided at Annex D.     
3.5
The responses of the consultation were shared with COPFS, the Faculty of Advocates and the Law Society of Scotland in order that any submissions might be discussed in further depth where required.
3.6
The findings of the Group are presented in the form of recommendations and these are presented in two parts. Recommendations in Part 4 identify areas where it is proposed changes to existing practice and procedure could be achieved without the need for legislative change.  Recommendations in Part 5 complement this earlier section but the Group recognises that in order to fulfil what is envisaged there, some alteration to primary or secondary legislation will most likely be required.    
4
Recommendations    (no legislative change envisaged)      
4.1
At a very early stage discussions confirmed that early engagement with potential jurors in relation to possible reasonable adjustments is essential, due to the diverse range of impairments and variation in their severity.  
4.2
The discussions, which should take place with a dedicated contact at the relevant court, will enable the specific needs of the individual to be explored together with scoping of the support measures it may be possible to put in place. It is envisaged in many instances that a prior visit to the court (and courtroom) would bring great value to this part of the process.

4.3
As a result of the one stage citation process currently in place, citations are issued some 8 or 9 weeks in advance of the trial date. This would afford sufficient time for these prior discussions to take place.  Any concerns would be raised with the potential juror and would include, where appropriate, any proposals to defer ballot to another case in the sitting, or to another sitting of the court in the future, where the nature and content of the evidence might be considered to be less challenging.
4.4
It is accepted that following discussion, should the potential juror feel that jury service would present too much of a challenge, or risk adversely affecting their health, then excusal from service should not be opposed.
Recommended that court documentation be enhanced to encourage potential jurors to contact the court, soon after receipt of citation, to declare any impairment or disability which might require the support of reasonable adjustments.   
4.5
The group agreed that current jury documentation would also require to be revised to encourage those persons with disabilities to come forward. This awareness message can also be communicated through close liaison with support organisations, such as those which participated in the consultation exercise.   Current jury guidance, including that held and available online, should be available in appropriate formats for those with sight and hearing impairments.  


Recommended that current jury documents be revised and available online in appropriate formats.

4.6
It is deemed crucial that the above contact be made with a dedicated, and suitably trained, person in each court. To this end it is recommended that each court appoint a member of staff to be Jury Liaison Officer (JLO). In the interest of contingency planning, larger courts will wish to consider appointing and training 2 members of staff. 
The role of the JLO will be  

·  to discuss arrangements and meet with the juror in advance of the court hearing where this would be helpful. This would enable the court environment to be experienced and the needs of the individual and suitable reasonable adjustments to be explored.
·  where necessary, following those discussions, to liaise with the judge due to preside in the case, or the administrative judge, with a view to obtaining  a judicial view on the matter.
·  to make arrangements for citation to another sitting or case, where this has been discussed and considered appropriate.
·  to consider any subsequent requests for excusal .
·  to ensure that the clerk of court in the forthcoming trial is aware of any reasonable adjustments being put in place for the trial. 

4.7
SCTS should liaise with specialist bodies with a view to arranging relevant awareness training to facilitate this role. It is recognised there may be a cost to SCTS associated with the provision of this training.
Recommended that each court, where jury trials are to be heard, appoint a Jury Liaison Officer(s) and arrange for suitable awareness training.

4.8
In order that balloted jurors may perform their duty, they must first be able to enter and be seated in the jury box.  For some persons with physical disabilities this can present a significant challenge given the space and design of some court building and courtroom layouts. This can be particularly so for those using walking aids or in wheelchairs.  SCTS is bound by the Equality Act 2010 to do all it can to facilitate fair and equal access to all parts of its buildings for all persons and to this end SCTS intends to have wheelchair access to at least one jury box in each courthouse where jury trial business is heard. Such accessible jury boxes are to be included in every new built or refurbished courtroom and a programme of adaption of existing jury boxes across the estate is underway. It must be noted however that adaption may not be possible in some of the older jury boxes for reasons of both practicability and historic listing.
4.9
Where there are restrictions on the ability physically to adjust the present jury seating in a courtroom, it is desirable that space be available for suitable seating, or wheelchairs, in the immediate vicinity of the other jurors.
Recommended that accessibility to courtrooms, jury rooms and jury boxes be given prime consideration during ongoing upgrade and refurbishment programmes.
4.10
It is estimated that one in five people have some level of hearing loss. That is around one million people in Scotland.  In addition to various causes of deafness, there is typical age related deafness. Approximately 40% of over forties, and 60% of over sixties have hearing loss. Roughly the percentage increases in line with age – 90% aged 90 years and so on.  For those persons with a hearing impairment, the early contact with the JLO will afford the opportunity to consider the use of the court hearing loop systems. In the majority of cases it is likely that hearing loops will enhance the quality of hearing sufficiently for the purposes of fulfilling the role of juror.  The system can be checked for compatibility etc. during any pre-hearing court visit. 

4.11
It is recognised however that while the system is available in most courtrooms, it will not have been extended to jury rooms in all court locations. This addition will therefore be essential in order that appropriate discussions may take place during deliberations.  

4.12
It was also felt necessary that the presiding judge consider directing all parties, witnesses and jurors as regards the need to speak clearly, and in turn, so that the hearing loop may deliver the highest quality sound to the relevant juror, who will in turn be best equipped to participate.

4.13
The group recognised there are security issues associated with the use of hearing loops and these would require to be addressed in order to preserve the sanctity of the deliberation discussions, and any proceedings which take place in court outwith the jury’s presence.   

Recommended that jury rooms be equipped with secure hearing loop systems to facilitate communications during deliberations.   

4.14
The modern day courtroom clearly demonstrates the steps taken by technology in recent years, and how that new thinking has been harnessed in the interests of the delivery of justice. The court is able to hear evidence from witnesses not physically present in the courtroom through the use of live TV links from dedicated facilities elsewhere.  Equipment in the courtroom enables evidence to be displayed more effectively for witnesses and jurors on large wall mounted electronic screens. Through the use of Wi-Fi, legal professionals are able to research relevant materials online within the court building.
4.15
There have likewise been significant advances in technology for those who require additional support during the course of their everyday lives. Electronic devices currently available have either inbuilt, or the capacity to be supplemented by, specialist software which facilitates communication for those with hearing or sight impairments. They also enable the recording of notes for those persons who may be unable to do so otherwise due to some form of physical disability.

4.16
 The blind juror interviewed by Lord Matthews, a student at university, demonstrated a specialist laptop device she uses on a daily basis for her studies. This device enables the keeping of notes through a braille keyboard and also converts type text to braille. Though the full specification of a laptop device may not be required for juror purposes, similar functionality is available through supplementary hardware for electronic tablets presently on the market.     
4.17
RNIB advise, however, that fewer than 1% of the two million visually impaired people in the UK are users of Braille, best estimates being in the region of 13,000 to 18,000. Of the two million with sight loss, the majority are over 65 years old. And of that group, Braille users tend to be those who have not been able to see from an early age.  There is however other functionality on electronic tablets which facilitates the conversion of text to speech and vice versa. The devices also enable images of documents to be magnified to aid reading, including photographs or documents not held on the device itself. The magnifier may also be used to good effect in the courtroom to enhance images of those present there e.g. witnesses or accused. Special features also enable visual text to be adapted to the reading needs of the individual, for example where reading is assisted by text being displayed white on a black or coloured background rather than in the traditional format.   
4.18
Additional functionality enables text documents to be converted to speech which can be relayed audibly to the juror, potentially through headphones. The group did not consider that such a feature would be required frequently as most documents are read out in court. If required however the group recognised that the court would need to afford sufficient time in order that the juror complete this aspect before moving on to further evidence. RNIB advised that this functionality, within i-pads in particular, had been found to be highly reliable, with perhaps some issues around conversion of proper names.
4.19
For those with hearing impairments similar software is available which would enable spoken word to be converted to written text which could then be read on a device. The group, however, identified several potential issues with such a method being employed throughout a jury trial

· the juror’s attention would be almost permanently devoted to the device
· there would be a slight lag in evidence being relayed to this particular juror
· notwithstanding the software is expensive, SCOD expressed some concern regarding the accuracy of the conversion
· there may be issues for the juror in identifying who has said what during interruptions and objections; this is likely to be a major issue during deliberations where it may be difficult for jury members to remember to speak in turn 

4.20
The proposal, where practicable, is that only devices owned and managed by SCTS would be utilised.  Those containing any documents relative to the proceedings e.g. copy indictment, would be wiped at the conclusion of each trial. Devices would not be connected to the internet.
4.21
In addition to the initial purchase costs, it is recognised that the security of such devices, and associated maintenance, are matters which will require further consideration by relevant SCTS departments.  For security considerations it is not envisaged that there would be any need for devices to link to the internet and accordingly this feature would be disabled.   
Recommended that further detailed consideration be given to ensuring the availability of suitably equipped, and secure, electronic devices for each court where jury business is to be conducted, with a view to enabling participation by those jurors who feel able to do so through this medium. 

4.22
It is anticipated that, in most instances, early engagement with the JLO, and a visit to the courtroom etc. will result in 

· the agreement of adjustments which can be set in place to meet the needs of the potential juror

· agreement that no particular adjustments are in fact required
· the potential juror, having had that discussion, and had an opportunity to experience the environment and available adjustments, requesting that they be excused from jury duty at that time.
The number of cases likely to need a formal decision from a judge or sheriff is accordingly unlikely to be significant. The group identified two particular scenarios where some form of adjudication might be required.

4.23
As mentioned above, the JLO at an early stage will discuss with the juror any potential adjustments which may be available in relation to particular needs. Where the juror remains dissatisfied with the outcome of the discussions with the JLO, the matter may be referred to the judge due to preside at the trial (where known), or to an administrative judge, for a decision.  The JLO will relay to the judge the detailed representations made by the juror.
4.24
It is envisaged that the second occasion at which the judge may be called upon to adjudicate will most likely be at the trial diet itself.  It will be at this stage that the true nature of the business proceeding to trial becomes apparent.  It is proposed that at the point at which it is clear that a jury trial is going to proceed and that the pool of jurors includes a person in relation to whom certain adjustments have been put in place, the clerk of court should bring this to the attention of the presiding judge or sheriff.  In most instances the court should be able to proceed to ballot.  However it is suggested that at this stage the judge will wish to consider, given the proposed adjustment and the nature of the evidence which it is anticipated will be placed before the jury, whether, in the interests of a fair trial, the matter should be brought to the attention of the Crown and Defence. Where this is considered appropriate a short hearing, in open court, but outwith the presence of potential jurors, can be convened, the views of parties sought and a decision made by the court, taking account of any views expressed by the potential juror, who should have been given an opportunity to make those known. It is envisaged that these views would be provided through the clerk, rather than having the juror express them in open court. It is appreciated, of course, that this would not achieve the ideal goal of having the question resolved at an early stage and in advance of the trial diet. This process should be conducted without reference in open court to the name of the particular juror, and in a sensitive manner which ensures the bare minimum of inconvenience and embarrassment to the individual concerned.  It is further recommended that the judicial decision in this regard be entered in the record of proceedings and that a formal record of every decision made by a JLO should be maintained for monitoring purposes.
4.25
Such a procedure, where required, would also facilitate a judicial decision in relation to those jurors who had not sought to engage with the Jury Liaison Officer at an early stage in the process, and who present on the day of the jury trial or sitting.  For those who have engaged previously it is accepted however that the JLO will require to manage the juror’s expectations as regards the stage at which a final decision may be likely to be reached.
4.26   It is envisaged that the Judicial Institute will wish to consider to what extent any formal guidance or training should be put in place for judges and sheriffs.

Recommended that any decision regarding the suitability of a particular case, or the reasonable adjustments which might be set in place, should be reached at the earliest opportunity thereby minimising inconvenience to the potential juror; it is recognised, however, that a judicial decision, where required, may be given at a short hearing prior to the jury ballot and having heard Crown and Defence submissions, should this be considered appropriate and taking account of any views expressed by the potential juror, who should have been given an opportunity to make those known. Further recommended that, in the latter instance, the outcome of any decision be entered in the record of proceedings and that a formal record of every decision made by a JLO should be maintained for monitoring purposes.
5
Recommendations     (some legislative provision required)
5.1
Section 99 of the Criminal Procedure (Scotland) Act 1995 as amended provides for the seclusion of a jury for the purposes of deliberation. As currently framed the section has the effect of prohibiting the presence of anyone, other than the jury members, during this period (with the exception of certain provisions to enable communication of non-evidential information).

5.2
This provision has the effect of prohibiting the attendance of an interpreter or supporter, upon whom a juror with disabilities may be wholly reliant e.g. a British Sign Language, (or foreign language) interpreter, or a notetaker for those who are physically unable to take notes as the case progresses, and whose presence is required for the purposes of discussions during deliberation.  While other reasonable adjustments may be explored, it is conceded that there will be situations where a physical presence may be deemed necessary if the juror is to serve. This would require an amendment to the existing legislation to allow for the presence of an additional person (or persons) in the jury room during deliberations.
5.3
Were that obstacle to be overcome, there would remain the communication of the role of the interpreter and associated restrictions upon the interpreter during the deliberations.  In considering same, and the potential need for a special oath to be administered to the interpreter, the group considered the following practice from another jurisdiction:- 

In New Jersey, USA there is provision that once a deaf or hard-of-hearing juror is empanelled, the judge should instruct the jury with reference to the interpreter’s role e.g. “…do not allow yourself to be distracted by the interpretation….” etc. The interpreter is required to abide by the Code of Professional Conduct approved by the Supreme Court and the code of Ethics promulgated by the Registry of Interpreters for the Deaf, Inc., the professional association of sign language interpreters. Among other things, the Interpreter is required to keep confidential everything that is said during the jury’s conversations and deliberations. In the presence of the jury and before the jury is released to commence deliberations, the judge administers another oath to the interpreters which includes anything the judge believes should be included such as 

·   to keep confidential everything that is said during the jury’s deliberations
· to disclose nothing about the jury’s deliberations to anyone
· to refrain from any and all conversations with individual jurors; and
· to refrain from participating in any part of the deliberations in any way.

Recommended that consideration be given to amending current legislation to enable the presence of additional approved persons to be present in the jury room during the jury deliberations; furthermore that consideration be given to prescribing a specific form of additional oath for this purpose. 

5.4
As indicated in the above recommendations, consideration of the needs of the individual is of paramount importance and it is essential that the juror is able to contribute to those considerations and discussions on potential reasonable adjustments which may be put in place. Those considerations, however, must be balanced alongside the court’s responsibility to ensure that justice is served and the accused receives a fair trial.

5.5
 There are various factors to be considered when a decision on the suitability of an adjustment is being reached. A major influence is likely to be the nature of the particular case to be heard, and in particular the evidence to be led.  To this end, and given the court’s responsibilities above, the Group agreed it may be necessary for a judicial decision to be sought and that the decision making power should have some legislative foundation.  

5.6
It should be noted however that such a move to give the administrative or presiding judge a legislative determinative role in this matter would  run contrary to Section 86 of the Criminal Procedure (S) Act 1995. As currently framed (Section 86(1)) the Crown and Defence are enabled to apply jointly for the excusal of a juror without any reason being given to the court.  In those circumstances the court is obliged to grant the application.  The Working Group notes that, without amendment, this section would afford the opportunity for circumvention of the judge’s earlier decision and in effect render earlier consideration of reasonable adjustments to be meaningless. The Group considered  unlikely that such an approach would be adopted by the Crown and Defence but, should  the Group be wrong about that,  consideration may have to be given to amending section 86 (1). 
5.7
The Group also highlighted that, the views as currently expressed in para. 18-36 of Renton and Brown on Criminal Procedure may overstate the position so far as they relate to deafness and blindness as reasons which might constitute sufficient cause for an “on cause shown”  challenge to a juror. 
5.8
A decision may be taken by the judge at an early stage when the juror has engaged with the JLO, or may require to be made at the trial diet in the case where the judge has decided that it is appropriate to hear representations on the matter.
   Where a decision is taken that the proceedings are not suitable, arrangements may be made to transfer the juror’s details to another ballot in the sitting, or to another future sitting of the court.  In considering these matters the group again examined current practice in various other jurisdictions: -

·  In England and Wales the Juries Act 1974 S9B states that it is for the judge to determine whether or not a person should act as a juror. The presumption is that they should so act unless the judge is of the opinion that the person will not, on account of their disability, be capable of acting effectively as a juror, in which case that juror should be discharged. 

· In Northern Ireland  the referral of a person under a physical disability to a judge is the function of NICTS staff, but the decision to discharge or excuse a person on the grounds of physical disability is a judicial function. Article 11(4) of The Juries (NI) Order 1996 makes it clear that the judge’s opinion on whether or not a juror is capable of acting effectively is determinative. 
· In Texas, USA a court may choose to disqualify a person with a visual or hearing impairment from jury service if the judge finds that the individual’s disability makes him or her unqualified to serve as a juror in a particular case.
· In New Jersey, USA the Judge decides whether the juror meets the statutory qualifications for jury service. The Americans with Disabilities Act (ADA) of 1990 prohibits direct questioning of an individual regarding the Deaf or hard-of-hearing person’s disability. Judges should focus on the skills required to adequately perform the duties of a juror, such as the ability to attend for long periods of time, the ability to weigh evidence, and the ability to deliberate. 

Recommended that the final decision relating to the suitability of proceedings, in which a particular juror may serve, based on the court’s ability to set in place a suitable and reasonable adjustment, and having considered the nature of the evidence to be led, will be one of the presiding judge, and that a suitable statutory power to this effect be created. Further recommended that consideration be given to amendment of the current terms of Section 86 of the Criminal Procedure (Scotland) Act 1995 in support of the judge’s decision. Recommended that the author of Renton and Brown on Criminal Procedure be appraised of the Group’s concerns surrounding the current content of paragraph 18-36.     
6 The approach of the courts in the USA
6.1
While the Group did not undertake any detailed research into appeal decisions the following USA cases were unearthed and are abbreviated here for interest.  In People v. Guzman, 76 N.Y.2d 1 (1990), the Court of Appeals held that an individual with a hearing impairment, by reason of that impairment, could not be disqualified from service as a juror. The court made clear that, under Judiciary Law section 510, the court will look at the individual, rather than provide a blanket exemption, to determine whether that particular person can perform the duties “in a reasonable manner.”
6.2
The courts in USA have likewise upheld juror service for a juror with a sight impairment (including providing a large print transcript and having documents read into evidence: See, People v. Caldwell, 159 Misc.2d 190 (NYC Crim. Ct. NY Co.,1993); a juror with chronic (but not everyday) headaches that required medication (People v. Busreth,35 A.D.3d 965 (Third Dept., 2006), lv. To app. den., 8 N.Y.3d 920 (2007)); and a juror who required frequent breaks due to an arthritic back (People v. Santiago,277 A.D.2d 258 (Second Dept.,2000); lv. to app. den., 98 N.Y. 2d 772 (2002)).

6.3
The courts have, however, upheld a peremptory challenge against a juror with a hearing impairment, where it would have affected the juror’s ability to assess the inflections of the defendant’s voice on the audiotapes being submitted into evidence (People v. Falkenstein, 288 A.D.2d 922 (Fourth Dept., 2001), lv. to app. den., 97 N.Y.2d 704 (2002)); and granted a challenge for cause against a blind juror where physical evidence was a key component of the case (Jones v NYC Transit Authority, 126 Misc.2d.585 (Civil Court, NY Co., 1984)).
7.
Further phases
7.1
The group has focussed primarily on processes which seek to facilitate early engagement and identification of the needs of individuals seeking to fulfil their civic duty. In terms of the provision of reasonable adjustments the group has to date sought primarily to identify the measures and processes which might be put in place to best support those persons presenting with hearing and sight impairments.
7.2
It is recognised that a further phase of work will be required to explore the needs and potential adjustments relative to those persons whose first language is not English, and those who have learning difficulties or who present with wider mental health issues.   
7.3
It is also accepted that much of what is proposed in the foregoing paper, with necessary modifications, will have relevance to those persons who have been cited as jurors for civil jury trials.  
Annex A

Section 29 of the Equality Act 2010 (“the 2010 Act”)

· prohibits Scottish Courts and Tribunal Service (“ SCTS”) ,  when exercising a public function which is not  the provision of a service to the public , from doing anything that constitutes discrimination,  harassment or victimisation (s29(6)) and

· requires SCTS to make reasonable adjustments in the exercise of that public function. (s29 (7)).

Details of the duty to make reasonable adjustments are set out in section 20 of the 2010 Act. In summary: 

· Where a provision, criterion or practice of SCTS puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, SCTS is required to take such steps as it is reasonable to take to avoid the disadvantage

· Where a physical feature puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, SCTS is required to take such steps as it is reasonable to take to avoid the disadvantage, or to adopt a reasonable alternative method of exercising the function.

· Where a disabled person would, but for the provision of an auxiliary aid, be put at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, SCTS is required to take such steps as it is reasonable to have to take to provide the auxiliary aid.

The relevant matter is the exercise of the function by SCTS (Schedule 2 paragraph2 (4) of the 2010 Act).

Annex B

EXTRACT FROM THE EQUAL TREATMENT BENCH BOOK

It is also crucial to remember that other court users with differing characteristics may have a role to play in proceedings before the court. Thus, someone cited for jury service may, for example, be a wheelchair user or may have impaired vision.  Serving as a juror is an important civic duty and citizens are not to be readily assessed as unable to undertake that duty, but rather the SCTS and the judge must investigate rigorously the reasonable adjustments that may be required to allow the juror to serve. It is acknowledged of course that the particular circumstances of the instant trial may be such that there is no reasonable adjustment which could be made to allow the juror properly to discharge their role in accordance with the jury oath.

Annex C

List of Consultation Respondents
E N (personal response)
J C (personal response)

Macular Society

Inclusion Scotland

Dundee Blind and Partially Sighted Society

Sight Action

Scottish Council on Visual Impairment (SCOVI)

S M (personal response)
RNIB Scotland

COPFS

Guide Dogs Scotland

T L - Inverclyde Health and Social Care Partnership Resource Worker, Inverclyde Sensory Impairment Services

J S (personal response - hearing impairment previously deselected from jury service due to this impairment)

The Law Society of Scotland

The Equality and Human Rights Commission
Annex D
SUMMARY OF RESPONSES TO CONSULTATION ON JURY SERVICE FOR PERSONS WITH SIGHT AND/OR HEARING IMPAIRMENTS    (Sept 2016)

The Scottish Courts and Tribunals Service (SCTS) launched this consultation in July 2016 to gather information for the Working Group.  A total of 15 responses were received; nine from advocacy organisations working on behalf of people with disabilities; four from individuals and two from legal organisations.

The consultation paper asked four questions on specific proposals, sought views on types of case that could give rise to particular difficulties, and allowed additional comments.

The proposals in question 1, on the amendment of jury documents to invite potential jurors to contact the court at an early stage to explore whether particular arrangements can be made to facilitate their participation in jury service, were supported by all consultees.  Ancillary comments included:

· The citation should have prompts for potential jurors to consider if they have a health issue or disability which may affect their ability to fulfil the role

· The offer of early contact with the court should be made to all potential jurors

· Implementation should be monitored to ensure it is done appropriately

· It would be helpful if potential jurors could visit the court in advance

· Have a list of local support organisations based near the court

· Need a bespoke fire [evacuation] procedure for blind/partially sighted people

· Provide water for guide dogs

· Consider seating arrangements (i.e. front row, end of row)

· Prior warning is essential for preparations to be made

· Facilitating engagement allows time for reasonable adjustments to be made

· Ensure invitation is accessible, e.g. in large print, and it could include details of support available and the type of arrangements that can be made.

Question 2 invited comments on the proposal to appoint a Juror Liaison Officer (JLO) in each court to meet potential jurors in advance, liaise with the judge, make arrangements for citation to another sitting or case and consider requests for excusal.  All consultees supported this proposal, and were particularly in favour of courts offering a single point of contact.  However, three consultees hoped that such arrangements would be used positively and not as a way of screening out blind/partially sighted people from jury service.  Additional comments included:

· Two JLOs should be appointed in each court so that one is always available

· JLOs should have training in unconscious bias, diversity, disability awareness and support techniques (including relevant domestic law and international obligations), sight awareness, sighted guiding, options for making reasonable adjustments, and familiarity with the qualifications and experience of BSL interpreters

· Orientation visits should only be offered if access is an issue to avoid work overload for JLOs

· Many examples of reasonable adjustments were given, including: physical access to the building; access to written and visual evidence; note-taking; oral evidence; crime scene visits; support from a BSL signer, a lip speaker, palantypist or a reader; sufficient lighting and signage; a liquid level indicator

· Outcomes from the establishment of JLOs should be recorded/measured.

Question 3 proposed that consideration be given to the use of laptops, electronic tablets or I-Pads for the purpose of enhancing presentation of evidence.  Fourteen respondents answered this question, and were generally supportive, though a number urged caution.  Comments included:

· Laptops/tablets should be encrypted to comply with data protection legislation

· Do not assume that all people with sensory impairment can use IT

· Laptops/tablets could be connected to court cameras to show pictures of witnesses and counsel speaking to enable lip reading – BSL signers and palantypists are expensive and scarce resources

· Speech software on laptops/tablets would allow jurors to take notes

· If a laptop in installed with a speech system it may not be one with which the juror is familiar

· Many vision impaired individuals will not be confident users of IT, and technology should not be considered a solution that will work for everyone

· Information can also be provided in large print, and magnifiers can be used for the 90% of vision impaired people with some residual vision

· Provision should be made for the courts to have available all variations of computer software packages to support vision impairment

· The JLO may need to provide support during court proceedings

· Better lighting in courts could allow jurors to use their own magnifiers

· All written communication should be in large print

· Jurors should be allowed to use their own electronic aids in the jury box

· I-Pads can be paired with Braille devices with Bluetooth, allowing the juror to read on screen via a Braille display

· Someone with no vision can use Voice Over to access information on an I-Pad, and KNFB Reader can scan printed text and convert it into electronic text that can be read by Voice Over

· Tablets offer the ability to magnify papers and pictures and to adjust colours

· Advice on types and usage of new technology should be sought from specialist organisations such as RNIB Scotland

· Some may wish a person next to the seating area to make sure that any evidence that has to be screened is given physical support

· Using residual vision can be tiring or straining for long periods and may cause people to be more lethargic, so the JLO would need training by RNIB or AHL on sight and hearing loss to understand what equipment is suitable

· An online interpreter service would not be acceptable

· Technology needs to be maintained and software kept up to date and contingency plans need to be in place in the event of IT failure

· Further exploration of suitable technologies should be undertaken around the use of computer-aided real-time transcription.
It was proposed at question 4 that the final decision about the suitability of proceedings in which a particular juror may serve, based on the evidence to be led, will rest with the presiding judge and that this be based on a new statutory provision.  Fourteen consultees responded and 12 agreed, some with caveats, for example:

· The decision should be reached on facts and not attitudes

· The provision should not be used as an ‘easy’ way of dismissing a vision impaired individual from proceedings without their full involvement

· All with visual impairment must be given an equal opportunity to participate as jurors, and be consulted about their suitability to participate

· The new statutory provision should start with the presumption that people with sight loss should only be deemed unsuitable if jurors need to see and assess visual evidence, which cannot reasonably be presented in any other way, and that they cannot undertake the task at the level of detail to fulfil their duty as a juror effectively

· The new proposals must be worded in a way to allow maximum exploration of all possibilities for those with sensory impairments

· With the proviso that there is not unfair dismissal due to unmet reasonable adjustments

· This needs to be considered after all reasonable adjustments have been put in place; decisions to exclude a juror on the basis of suitability should occur rarely and be based on expert evidence

· Assessment has to be on a case-by-case basis; the JLO should give the judge particulars of support arrangements offered, and the judge should only disqualify if support offered was declined or was demonstrably insufficient to enable the proposed juror to discharge their responsibilities effectively.
Two disagreed; one feeling that judicial discretion was seen as a retrograde rather than a progressive step, as the judge may have no understanding of access issues; and the other thought this had the potential to prevent blind or deaf people from serving as jurors if a judge who did not understand reasonable adjustments decided someone was unfit to serve, and would prefer a statutory instrument laying down conditions as to why jury service would not be allowed.

A supplementary question asked about the types of case that could give rise to particular difficulties and how these might be resolved. Eleven consultees commented (including an individual who endorsed an organisational response):

· Thought would have to be given as to how visually impaired people could fully consider evidence from CCTV cameras, photographs and exhibits such as weapons; for people with hearing impairment, access to evidence from tape recordings may be an issue; and whether or not a support person could accompany a juror into the jury room

· Cases with photographic evidence might require it to be described, but no types of case should make it impossible or significantly difficult to participate

· Images/photographs could cause difficulty, with description required

· Deafness might be an issue if voice recognition was a key element of the case, and visual evidence may be problematic for blind jurors

· Cases with a lot of documents or pictures may make it difficult for a visually impaired person to keep up with the evidence

· None other than where visual evidence has to be presented

· Assistance, interpretation or other guidance might be seen to jeopardise the secrecy of the jury room; and cases involving identification from significant amounts of film or CCTV footage could be problematic

· For sight impairments, CCTV or photographic images could give rise to issues, but what would happen if the juror envisaged no difficulty but the Crown or defence disagreed – would this give rise to a hearing within a hearing?  For hearing impairments, what would happen when the jury retired to consider their verdict?  Would there be a limit placed on the number of jurors with hearing or sight impairments who could serve on one jury?

· Cases with a lot of visual evidence such as photos or CCTV footage, as adjustments to accommodate this may be interpreted as potentially compromising proceedings

· Case lasting for weeks would require consideration of difficulty and fatigue for people straining their residual sight or struggling to hear proceedings

· Cases where a deaf person was the accused, as the deaf community has strong links with its members (but if the accused was known to someone they could not serve as a juror)

· A juror with visual impairment may not be able to determine the evidential value of visual media in an obscenity trial; issues about reasonable adjustment and support during jury deliberations have faced two challenges in other jurisdictions.

Thirteen consultees also made preliminary or concluding comments, some of which foreshadowed or repeated responses to individual questions.  The majority welcomed the opportunity to take part in the consultation and/or endorsed the right of individuals with disabilities to participate in the legal process, with some describing the role of the organisation they represented.  Three made references to literature or to recent case law from other jurisdictions. Other comments included:

· Individuals, for the most part, can identify their own strengths and/or difficulties and would hopefully rule themselves out if they could not properly fulfil the role of juror

· Equality for all should be foremost in the changes being deliberated

· Officers of the court should be advised if there is someone with sight loss on the jury, and encouraged to describe the content of material shown on screens; and jurors with guide dogs should be able to have their dog with them at all times

· One described their experience of having been told they would be unable to serve on a jury

· Training on common eye conditions and hearing loss knowledge is paramount, and if a presenting juror makes it known they have a sensory impairment or wear a hearing aid and if they have not been seen by an audiologist in the past year then the hearing aid has not been serviced, and this could be asked about when jurors are being selected

· The SCTS has duties under the Equality Act 2010 towards all disabled people that need to be addressed.

Annex E
Summary of Recommendations (with relevant paragraph numbers)
4.1    Recommended that court documentation be enhanced to encourage potential jurors to contact the court, soon after receipt of citation, to declare any impairment or disability which might require the support of reasonable adjustments.
4.5    Recommended that current jury documents be revised and available online in appropriate formats.

4.6    Recommended that each court, where jury trials are to be heard, appoint a Jury Liaison Officer(s) and arrange for suitable awareness training.

4.8    Recommended that accessibility to courtrooms, jury rooms and jury boxes be given prime consideration during ongoing upgrade and refurbishment programmes.

4.10  Recommended that jury rooms be equipped with secure hearing loop systems to facilitate communications during deliberations.
4.14  Recommended that further detailed consideration be given to the provision of suitably equipped, and secure, electronic devices in each court where jury business is to be conducted, with a view to enabling participation by those jurors who feel able to do so through this medium.
4.22  Recommended that any decision regarding the suitability of a particular case, or the reasonable adjustments which might be set in place, should be reached at the earliest opportunity thereby minimising inconvenience to the potential juror; it is recognised, however, that a judicial decision, where required, may be given at a short hearing prior to the jury ballot and having heard Crown and Defence submissions, should this be considered appropriate and taking account of any views expressed by the potential juror, who should have been given an opportunity to make those known. Further recommended that, in the latter instance, the outcome of any decision be entered in the record of proceedings and that a formal record of every decision made by a JLO should be maintained for monitoring purposes.
5.1    Recommended that consideration be given to amending current legislation to enable the presence of additional approved persons to be present in the jury room during the jury deliberations; furthermore that consideration be given to prescribing a specific form of additional oath for this purpose. 

5.4    Recommended that the final decision relating to the suitability of proceedings, in which a particular juror may serve, based on the court’s ability to set in place a suitable and reasonable adjustment, and having considered the nature of the evidence to be led, will be one of the presiding judge, and that a suitable statutory power to this effect be created. Further recommended that consideration be given to amendment of the current terms of Section 86 of the Criminal Procedure (Scotland) Act 1995 in support of the judge’s decision. Recommended that the author of Renton and Brown on Criminal Procedure be appraised of the Group’s concerns surrounding the current content of paragraph 18-36.     
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